From: Marjan Disler

To: Cole, Kelly

Cc: rdubey@scblaw.com; Melody Wasley

Subject: Fourth Ave and Gambell St Site, Anchorage, Alaska - Skinner Corporation"s Response to EPA Notice of Potential
Liability for Removal

Date: Tuesday, February 11, 2014 4:56:35 PM

Attachments: Response to EPA"s January 23, 2014 Notice of Potential Liability for Removal.pdf

Exhibits A - E.pdf

Dear Ms. Cole,

Attached please find Skinner Corporation's ("Skinner") Response to the U.S. Environmental
Protection Agency's (EPA) Notice of Potential Liability for Removal, received by Skinner on
January 28, 2014. This will be the first of four emails as the exhibits accompanying
Skinner's Response are quite large and must be divided in order to allow your server to
receive them. Please let us know if you experience any difficulty receiving the attachments.
A hard copy of Skinner's Response, with exhibits, will be hand delivered to you tomorrow.

We would like to once again express our desire to meet with you to answer any questions
EPA may have with respect to Skinner's Response and the defenses contained therein. We
look forward to hearing from you.

-Marjan

Marjan F. Disler, Attorney | 206. 829.2703 (direct)

Short Cressman & Burgess PLLC | 206.682.3333 (main) | 206.340.8856 (fax)
999 Third Avenue, Suite 3000 | Seattle, Washington 98104-4088 | www.scblaw.com
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Richard A. Du Bey | 206.470.3587 | rdubey@scblaw.com SHORTCRESSMAN

& BURGESS PLLC

February 11, 2014

VIA EMAIL AND HAND DELIVERY

Kelly Cole

Assistant Regional Counsel

Office of Regional Counsel

U.S. Environmental Protection Agency, Region 10
1200 Sixth Avenue, Suite 900

MS-158

Seattle, Washington 98101

Re:  Response to January 23, 2014 Notice of Potential Liability for Removal
Property: Alaska Real Estate Parking Lot Site,
717 East 4th Avenue, Anchorage, Alaska
a/k/a Fourth Avenue and Gambell Street Site ("Property")

Dear Ms. Cole:

We represent the Skinner Corporation, a business organized under the laws of the State of
Washington ("Skinner"). On January 28, 2014, without prior notice, Skinner received from the
United States Environmental Protection Agency ("EPA") a Notice of Potential Liability for
Removal and accompanying Action Memorandum for Subarea II of the Fourth Avenue and
Gambell Street Site ("Action Memo") (collectively, the "Notice"). A copy of this Notice is
attached as Exhibit A. This letter attempts to provide as comprehensive a response as possible to
the Notice, given the expedited 14-day deadline established by EPA.! Skinner reserves the right
to later supplement this response as necessary.

Please note that certain of the enclosed exhibits are not in the public domain and as such,
have been designated as "Business Confidential — Do Not Disclose."

! Upon receipt of the Notice, Skinner immediately contacted EPA to request an extension of time for Skinner's
response. However, Skinner did not receive a returned call from EPA until Monday, February 3, 2014 and the
parties were unable to connect until Tuesday, February 4, 2014, at which point EPA denied Skinner's request for an
extension and indicated that an extension would not be granted for a response that solely contests liability. A copy of
EPA’s email dated February 4, 2014 is attached as Exhibit B.
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It should be noted that, despite EPA's involvement with the Property since 2011, and
specific knowledge of potential vapor intrusion issues at Subarea I* of the Fourth Avenue and
Gambell Street Site (“Subarea II”) in 2012, EPA did not notify Skinner of these vapor intrusion
issues or of Skinner's potential liability for vapor mitigation until January 28, 2014, the date
Skinner received the Notice. Now, nearly two years after EPA's own investigation revealed
detections of tetrachloroethylene in indoor air samples collected from residences located in
Subarea II, EPA has demanded that Skinner agree, within /4 days, to either perform EPA's
selected vapor mitigation action’, or face potential administrative action in the form of a
Unilateral Administrative Order for failure to perform such action.

The timeframe within which EPA is demanding response and action is arbitrary and
capricious, especially given the fact that Skinner has not received any notice or communication
from any agency with respect to the Property in six years. As we indicated to you during our
telephone conversation on February 4, 2014, Skinner received from the Alaska Department of
Environmental Conservation ("ADEC"), on January 17, 2007, a letter alleging Skinner's potential
liability for the investigation and/or cleanup of contamination discovered at the Property. By way
of letter dated February 6, 2007, ADEC agreed to extend the 30-day deadline for Skinner's
response to April 23, 2007. Copies of these letters are attached as Exhibit C. On April 20, 2007,
Skinner issued a timely response to ADEC explaining that Skinner's only relationship to the
Property was that of a security interest holder and that Skinner never actually owned or opel ated
the Property. A copy of Skinner's April 20, 2007 response to ADEC (without exhibits®) is
attached as Exhibit D.

Some twelve months later, on May 12, 2008, Skinner received a second letter from the
Office of the Attorney General for the State of Alaska ("Attorney General") concerning Property.
The Attorney General's letter posed a number of questions regarding the corporate relationship
between Skinner, Northern Commercial Company ("Northern Commercial”) and Northern
Commercial's subsidiaries, and requested that Skinner supplement its April 20, 2007 response to
ADEC within 30 days. Thereafter, on June 23, 2008, the Attorney General agreed to extend the
deadline for Skinner's supplemental response to July 23, 2008. On July 22, 2008, Skinner
provided its supplemental response to the Attorney Genelal Copies of the Attomey General's
May 12, 2008 letter and Skinner’s July 22, 2008 response (without exhibits®) are attached as
Exhibit E. Skinner did not receive any further notices or letters from ADEC or the Attorney
General alleging potential cleanup liability for the Property.

Nevertheless, Skinner will recount for EPA the factual background of Skinner's
relationship to the Property, which will include: (1) the history of ownership and operations at

2 "Subarea II" is a designation referenced by EPA in the Action Memo and refers to parcels containing single and
multi-family buildings, located on Lots 1 through 5 and Lot 6A of Block 26A, East Addition. Action Memo, p. 2.

> EPA estimates the ceiling cost of this removal action to be approximately $330,000 if EPA were to perform the
action, not including EPA direct and indirect costs. Action Memo, p. 11,

*The exhibits to Skinner's April 23, 2007 response to ADEC are attached herein as separate, renumbered exhibits.
The majority of the exhibits to Skinner's July 22, 2008 response to the Attorney General are attached herein as
separate, renumbered exhibits.
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the Property; (2) Skinner's legal relationship to the Property; and (3) any investigations of the
Property performed by Skinner in its capacity as a security interest holder. We also provide
below a summary of the liability exemptions and defenses available to Skinner under the
Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. §9601 et
seq. ("CERCLA"). In sum, based on Skinner's relationship to the Property and the liability
exemptions and defenses applicable to Skinner under CERCLA, Skinner is not liable for any
removal action or response costs associated with the Property. Accordingly, Skinner is not
willing to perform the removal action identified in the Action Memo and will not agree to pay
EPA's response costs in connection with such action.

I. Factual Background: The Alaska Real Estate Parking Lot/Fourth Ave and Gambell St
A. History of Property Ownership and Operations

1. Legal Description of the Property

The Property is located at the corner of East 4™ Avenue and Gambell Street, Anchorage,
Alaska. The Property address is 717 East 4th Avenue and includes Lots 8A, 10, 11, and 12 of
Block 26A, East Addition (RecKey No. 2004210926001; MOA 00209308-000, 00209307-000,
00209350-000, and 00209351-000).

2. Known Owners, Operators, Lessors, and Lessees of the Property

To the best of Skinner's knowledge, the timeline below summarizes the persons and
entities that have owned, operated, or leased all or a portion of the Property. Because portions of
the Property were sold to different persons at different times, the timeline is separated by lot and
block number. This information was primarily derived from a January 29, 1993 Environmental
Assessment prepared by EnviroAmerica, Inc. for Fourth Avenue Gambell Limited Partnership
(FGLP), the current property owner. See Exhibit F at 8-10.

a. Lots 7 and 8 (later combined into Lot 8A), Block 26A (Dry Cleaner parcel)

1. January 13, 1941 — Thomas Peterkin sold Lot 8 to Seth B. Cook.
2. October 4, 1943 — Seth B. Cook and Edna M. Cook sold Lot 8 to Stefanja Ulrich.

3. May 1957 — Lease of Lots 7, 8 and 9 from Owner, Stefanja Ulrich — Mrs. R.E.
Anderson executor of lease, to E.F. Craig, President of Peacock Cleaners.

4. May 26, 1964 — Lease of Lots 7 and 8 by Owner, Stefanja Anderson, executor of lease,
to Lloyd C. Conners and Frank A. Klith and C&K Sanitary Cleaners.

5. 1969 — 1971 - Historical aerial photographs indicate that the former dry cleaners
facility was removed or demolished sometime between 1969 and 1971. Ex. G, p. 7.
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6. July 7, 1971 — Lot 8A conveyed from Stefanja Anderson a/k/a Stefanja Ulrich,
deceased, to Northern Commercial.

7. May 24, 1979 — Lot 8A conveyed from Northern Commercial to Fourth Avenue
Gambell LP; Deed of Trust granted by Fourth Avenue Gambell LP, as Trustor, to Safeco
Title Agency, Inc., as Trustee, and Northern Commercial as Beneficiary.

b. Lots 10, 11 and 12, Block 26A

1. September 30, 1941 - Thomas Peterkin sold Lots 10, 11 and 12 to Chris Poulsen and
Bert Schock.

2. October 22, 1943 - Chris Poulsen and Bert Schock sold Lots 10, 11 and 12 to Ken
Hinchey.

3. July 28, 1944 - Ken Hinchey and Nadine Hinchey sold Lot 10 to Donald J. Peterson;

4. March 13, 1947 — Donald J. Peterson and Helen E. Peterson sold Lot 10 to Fred Wagar
and Mary Rattray.

5. September 25, 1947 - Fred Wagar and Mary Rattray d/b/a Anchorage Motors sold Lots
10, 11 and 12% to Northern Commercial. At the time of the sale, the sellers disclosed that
the Bank of Alaska was the only known creditor with an interest in the Property. (See
Exhibit H).

6. May 6, 1969 - Northern Commercial Tire Co. (a division of Northern Commercial)
entered into an agreement with the City of Anchorage. Exhibit I. Under the agreement,
Northern Commercial Tire Co. agreed to make certain improvements to the building
located on Lot 10 and to remove the building by May 1, 1974. Id.

7. May 22, 1969 - The City of Anchorage sent Northern Commercial Tire Co. a letter
confirming that Northern Commercial Tire Co. remained in compliance with the terms of
its agreement with the City. Exhibit J.

8. October 1977 - The former NC Tire facility was demolished. Ex. G, p. 3.

9. May 1979 - Northern Commercial sold Lots 10, 11 and 12 to Fourth Avenue Gambell
Limited Partnership.

5 It is unknown how Fred Wagar and Mary Rattray transferred Lots 11 and 12 to Northern Commercial, or whether
the 1993 Environmental Assessment inadvertently did not mention Lots 11 and 12 in its timeline. See Ex. F at 8-10.
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B. Skinner's Legal Relationship to the Property

Northern Commercial purchased Lots 10, 11 and 12, Block 26A in September 1947 and
operated various enterprises on these parcels, including a tire facility. Ex. F at 11. In July 1971,
Northern Commercial purchased Lot 8A, which had historically contained the dry cleaners
facility. As indicated above, the dry cleaner facility was demolished sometime between 1969 and
1971. Ex. G, p. 7.

1. Skinner's Purchase of Northern Commercial in 1976

In a transaction closing on December 30, 1976 and January 3, 1977, Skinner purchased
all of the issued and outstanding stock of Northern Commercial. A copy of the Stock Purchase
and Sale Agreement (without exhibits) is attached as Exhibit K. Prior to Skinner's purchase,
Northern Commercial was comprised of two principal divisions with operations in the United
States and Canada: NC Machine (its machine division) and NC Retail (its retail division) /d.
Fach division was comprised of various subsidiary corporations that were wholly owned by
Northern Commercial. The two entities remained separate, however, and Northern Commercial
operated independently with a separate board of directors and executive team. Skinner did not
exercise any control over the management or operational affairs of Northern Commercial.

Skinner's primary objective in purchasing Northern Commercial was to acquire Northern
Commercial's U.S. assets related to NC Machine. Id. at 7. Accordingly, prior to the December
30, 1976 closing of the purchase, Northern Commercial sold all the assets of NC Retail and the
stock of Northern Commercial Ltd. (Northern Commercial's foreign subsidiary) to Alaska
Commercial Company, an Alaska corporation (Skinner has never been involved with the Alaska
Commercial Company). Id. Subsequently, on December 30, 1976, Skinner purchased all of the
issued and outstanding stock of Northern Commercial.

At the time of the acquisition, Northern Commercial wholly owned the following
subsidiaries: NC Machinery, Co., a Washington corporation; NC Marine Co., a Washington
corporation; Northern Commercial Company, Inc., a Washington corporation; and Washington
Comumercial Corporation, a Washington corporation. /d. at 5. In addition to these wholly owned
subsidiaries, Northern Commercial owned various parcels of real property, including the
Property at issue here.

Skinner did not assume any of Northern Commercial's liabilities as a result of its
acquisition of Northern Commercial. As is generally the case in stock sales, the liabilities of
Northern Commercial, both known and contingent, remained the liabilities of Northern
Commercial after Skinner's acquisition, to be only satisfied by the assets of Northern
Commercial. Further, as is generally the case in stock deals of this nature, the assets and the
known liabilities of Northern Commercial were disclosed to Skinner prior to the acquisition. /d.
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at 18-19. However, Skinner did not itself guarantee any of Northern Commercial's liabilities as
part of the acquisition.

2. Change of Northern Commercial from a Delaware Corporation to a
Washington Corporation

On September 28, 1978, Northern Commercial changed from a Delaware corporation to a
Washington corporation. This change was facilitated by an Agreement and Plan of Merger dated
September 8, 1978. Exhibit L. Consequently, on September 28, 1978, Northern Commercial
received a Certificate of Withdrawal as a domestic corporation from the State of Alaska, and
contemporaneous therewith, Northern Commercial filed and received authorization from the
State of Alaska to conduct business as a foreign corporation. Exhibit M.

3. Northern Commercial's Sale of Assets to Tractor & Equipment, Co.

On December 18, 1993, Northern Commercial sold the vast majority of its assets to
Tractor & Equipment, Co., a Montana corporation. A copy of the Asset Purchase Agreement
(without exhibits) is attached hereto as Exhibit N. As a part of this sale, Northern Commercial
sold its corporate name and all of its associated trade names, including the trade names of its
subsidiaries. Further, as part of the sale, Northern Commercial covenanted that neither it nor any
of its subsidiaries would use any of their corporate names or associated trade names, including,
the trade name NC Machine Co. Ex. N at 38. Consequently, Northern Commercial changed its
corporate name to SC Distribution Co. on December 30, 1993. Exhibit O. SC Distribution Co. at
that time held the assets of the former Northern Commercial that were not included in the asset
sale to the Tractor & Equipment, Co. SC Distribution Co. dissolved on May 31, 1994 and began
winding down its affairs.

4. Since 1979, FGLP has been the Sole Owner and Operator with Exclusive
Control Over the Property

In 1979, Northern Commercial sold the Property to FGLP, the current property owner.
Exhibit P. Title to the Property passed from Northern Commercial to FGLP. However, because
FGLP did not pay the full purchase price, FGLP executed a promissory note agreeing to pay the
remaining balance. The promissory note is secured by a Deed of Trust on the Property dated
May 24, 1979, naming Northern Commercial as the beneficiary. Exhibits P and Q. Thus, upon
sale of the Property to FGLP, Northern Commercial became a secured creditor, holding merely
an indicia of ownership in the Property to protect its security interest. From 1979 to the present,
FGLP has exercised sole ownership and control of the Property.

To the best of Skinner's knowledge, for the past 35 years, FGLP has exercised sole
ownership and control of the Property and has operated the Property as a parking lot. Beginning
in approximately May 1985, FGLP defaulted on its obligations under the Promissory Note,
although it continued to make periodic interest payments after that date. By June 1993, there was
an outstanding principal balance of $316,176.97 left on the Note. Exhibit R. In the fall of 1992,
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FGLP and Northern Commercial initiated discussions as to how FGLP could address its
indebtedness and potential alternatives to foreclosure. Ex. R. In 1993, EnviroAmerica, Inc.
performed an Environmental Assessment of the Property on behalf of FGLP in connection with
FGLP's attempts to obtain third-party financing for the Property. T he Environmental Assessment
consisted of a site visual inspection and records search. Ex. F, p.1. Based on its observations,
EnviroAmerica concluded that "the potential for hazardous substances existing in the
environment of the site from past uses [was] medium" and recommended that "Phase 11 tank
removal sampling activities should be expanded beyond Gasoline or Diesel range hydrocarbons
and include analysis for organics, chlorinated solvents, PCBs/Pesticides and Metals." Ex. F, p.
12.

As stated above, as a result of Northern Commercial's sale of the vast majority of its
holdings to Tractor & Equipment, Co. (including its corporate names and trade names), Northern
Commercial changed its name to SC Distribution Co. and SC Distribution Co. began winding
down its affairs. Ultimately, on May 31, 1994, SC Distribution Co. adopted a resolution
dissolving SC Distribution Co. The resolution required, under applicable Washington law, that
claims for all unknown liabilities be commenced against SC Distribution within two years, and
that the total of all known and unknown liabilities not exceed the value of SC Distribution’s
assets distributed to Skinner in the dissolution”. Ex. S.

As a result of the dissolution, all of the assets of SC Distribution Co. (i.c., the remaining
assets of the former Northern Commercial Company) were distributed to Skinner, SC
Distribution Co.'s sole shareholder. These remaining assets included the Deed of Trust executed
by FGLP for the benefit of Northern Commercial. The Deed of Trust was subsequently assigned
to Skinner on March 2, 2001. Ex. T.

Some time after the dissolution of SC Distribution, Skinner considered the possibility of
foreclosing on the Deed of Trust to acquire the Property, as FGLP had defaulted on the
Promissory Note. Prior to moving forward with foreclosure, and as part of Skinner's due
diligence, Skinner and FGLP agreed to perform a jointly-funded environmental investigation of
the Property. Based on the results of that investigation (yielding information that the Property
was likely contaminated), Skinner elected not to pursue any ownership interest in the Property.
The resulting Initial Site Characterization and Subsurface Investigation Report, (“Initial Site
Characterization Report”) prepared by Environmental Project Management, Inc. ("EPMI"), dated
February 1998 is attached as Ex. G.

On March 2, 2001, the dissolved SC Distribution Co. executed an Assignment of the
Promissory Note and Deed of Trust from SC Distribution Co. to Skinner. Ex. T. The
assignment did not (and could not) convey any ownership interest in the Property. SC
Distribution assigned only what it had: a security interest. It is important to note that the

’Under Washington law (applicable to Washington corporations), suit may be brought against a dissolved
corporation only if (1) the claim existed prior to the dissolution, and (2) the claim is brought within two years of the
corporation's dissolution. Ballard Square Condo. Owners Assoc. v. Dynasty Constr. Co., 158 Wn.2d 603, 616, 146
P.3d 914, 922 (2006). Here, any claim against SC Distribution or Northern Commercial relating to pre-1979
ownership of the Property expired in May 1996.
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aforementioned Assignment of Deed of Trust merely reflected what occurred by operation of law
when SC Distribution Co. dissolved on May 31, 1994. At the time of the assignment, Skinner, as
an alternative to foreclosing on the Property, was considering assigning (for consideration) its
security interest in the Property to a third party. Accordingly, Skinner wishes to clarify that it
held the security interest in the Property because of SC Distribution Co.'s dissolution to provide
adequate assurances to the prospective assignee that Skinner had the authority to enter into the
transaction. Ultimately, no deal was reached, and Skinner released its security interest in 2004.

In 2004, FGLP filed a quiet title action to clear title of the outstanding Note and Deed of
Trust. Ex. U. In its Complaint, FGLP acknowledged that it had "sole ownership and control"
over the Property since FGLP purchased the Property in 1979. Id. (Emphasis added). On July
22,2004, in response to the quiet title action, Skinner voluntarily conveyed its security interest in
the Property to FGLP rather than proceeding with the litigation. Ex. V. It is important to note
that the reconveyance of this security interest did not affect title to the Property which, since
1979, was held by FGLP. Thus, Skinner never had any ownership (title) interest to sell; it held
only a security interest which it conveyed to the grantor, FGLP. Accordingly, to the best of
Skinner's knowledge, for the past 35 years, FGLP has been the sole owner and operator of the
Property.

C. Environmental Investigations Performed by Skinner to Date

Skinner is aware of the presence of hazardous substances or contamination on the
Property. However, possession of such knowledge is not determinative of whether a person is a
liable party. In this case, Skinner never owned or controlled any hazardous substances on the
Property; never owned or operated the Property; never arranged for transport, disposal, or
treatment; and never accepted any hazardous substances for transport (See discussion in Part
IL.B. above). Moreover, "monitoring or undertaking 1 or more inspections of the vessel or
facility" does not constitute participation in management such as to deprive Skinner of its
exemption from liability as a security interest holder. 42 U.S.C. 9601 20)F)(av)(IV).

Nevertheless, Skinner responds by stating that the Initial Site Characterization Report
prepared by EPMI represents the only site inspection with which Skinner was involved. As
discussed above, the Initial Site Characterization Report was performed in order to allow Skinner
to evaluate the value of its security interest and whether Skinner wished to foreclose on the

Property.
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II. Skinner Is Not a Responsible Party Under CERCLA
Pursuant to CERCLA §107(a), there are four classes of liable persons:

(1) the owner and operator of a vessel or a facility,

(2) any person who at the time of disposal of any hazardous
substance owned or operated any facility at which such hazardous
substances were disposed of,

(3) any person who by contract, agreement, or otherwise arranged
for disposal or treatment, or arranged with a transporter to
transport for disposal or treatment, of hazardous substances owned
or possessed by such person, by any party or entity, at any facility
or incineration vessel owned or operated by another party or entity
and containing such hazardous substances, and

(4) any person who accepts or accepted any hazardous substances
for transport to disposal or treatment facilities, incineration vessels
or sites selected by such person, from which there is a release, or a
threatened release which causes the incurrence of response costs,
of a hazardous substance.

42 U.S.C. §9607(a)(1) - (4).
A "facility" is defined as:

(A) any building, structure, installation, equipment, pipe or
pipeline (including any pipe into a sewer or publicly owned
treatment works), well, pit, pond, lagoon, impoundment, ditch,
landfill, storage container, motor vehicle, rolling stock, or aircratt,
or (B) any site or area where a hazardous substance has been
deposited, stored, disposed of, or placed, or otherwise come to be
located; but does not include any consumer product in consumer
use or any vessel.

42 U.S.C. §9601(9).

"The terms “disposal”, “hazardous waste”, and “treatment” shall have the meaning
provided in section 1004 of the Solid Waste Disposal Act [42 U.S.C.A. § 6903]." CERCLA
$101(29). The Solid Waste Disposal Act defines "disposal” as:

the discharge, deposit, injection, dumping, spilling, leaking, or
placing of any solid waste or hazardous waste into or on any land
or water so that such solid waste or hazardous waste or any
constituent thereof may enter the environment or be emitted into
the air or discharged into any waters, including ground waters.
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42 U.S.C. 6903(3).

The U.S. Court of Appeals for the Ninth Circuit has refused to include within the
definition of "disposal" "passive migration of contamination” resulting from the initial discharge
of hazardous substances or resulting from overt human act. Carson Harbor Vill., Ltd. v. Unocal
Corp., 270 F.3d 863, 879 (2001).

A. Skinner does not fall within any of the classes of responsible parties set forth in
42 U.S.C. §9607(a)

1. Skinner is not a current owner or operator of the Property

As stated above, the current owner and operator is FGLP.

2. Skinner is not a former owner or operator of the Property

The chain of title for the Property shows that Skinner never owned or operated the
Property. Skinner has never held title to the Property. Although Northern Commercial held title
to the Property until 1979, Skinner was merely a stockholder (beginning in December 1976) and
was not involved in the management or operations of the Property. Accordingly, Skinner is not a
liable person under CERCLA.

a. Skinner held only a security interest in the Property, and never held
title to the Property

Skinner's only relationship to the Property itself 1s based on an assignment of a Deed of
Trust from SC Distribution Co. to Skinner on March 2, 2001. A deed of trust conveys a security
interest in, and not title to, the underlying property. 42 U.S.C. §9601(20)(G)(vi). The definition
of “owners and operators” under CERCLA provides an express exemption for holders of an
"indicia of ownership to protect security.” CERCLA §101(20)(E)(i). Specifically, §101(20)(E)(1)

provides:

The term 'owner or operator’ does not include a person that is a
lender that, without participating in management of a vessel or
facility, holds indicia of ownership primarily to protect the security
interest of the person in the vessel or facility.

CERCLA §101(20)(G)(vi) further states: "The term 'security interest' includes a right
under a ... deed of trust, assignment, ... security agreement, ... and any other right accruing to a
person to secure the repayment of money, the performance of a duty, or any other obligation by a
nonaffiliated person." Skinner never owned or operated the Property, and never participated in
the management or operational affairs of the Property. Thus, Skinner is exempt from the
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definition of "owner or operator" under CERCLA and cannot be liable as a former owner or
operator under CERCLA §107(a)(2).

b. Skinner did not acquire any liabilities that mav have been
associated with Northern Commercial's ownership or operation of

the Property

Skinner, as the former parent corporation of Northern Commercial, is not liable for the
alleged liabilities of Northern Commercial. Consequently, any exposure that Northern
Commercial may have had under CERCLA remains with Northern Commercial and does not
flow to Skinner.

1. Skinner is not a Guarantor of Northern Commercial's Liabilities

When Skinner acquired Northern Commercial in the December 30, 1976 stock purchase
transaction, Skinner did not expressly assume or guarantee any of Northern Commercial's
existing or contingent liabilities. As is generally the case in stock sales, the liabilities of Northern
Commercial, both known and contingent, remained the liabilities of Northern Commercial after
the Skinner's acquisition, and such liabilities can only be satisfied by Northern Commercial's
assets. Put another way, the assets and liabilities of Northern Commercial were unaffected by the
December 30, 1976 acquisition. Accordingly, Skinner is not responsible for Northern
Commercial's liabilities.

ii. A Parent Corporation is Generally Not Liable for the Acts of Its
Wholly Owned Subsidiary

As stated by the United States Supreme Court: "It is a general principle of corporate law
deeply 'ingrained in our economic and legal systems' that a parent corporation (so-called because
of control through ownership of another corporation's stock) is not liable for the acts of its
subsidiaries." U.S. v. Bestfoods, 524 U.S. 51, 61 (1998) quoting Douglas & Shanks, Insulation
from Liability Through Subsidiary Corporations, 39 Yale L. J. 193 (1929); See also U.S. v.
Bennett, 621 ¥.3d 1131 (9th Cir. 2010). Further, "it is hornbook law that 'the exercise of the
'control' which stock ownership gives to stockholders ... will not create liability beyond the assets
of the subsidiary. That 'control' includes the election of directors, the making of by-laws ... and
the doing of all other acts incident to the legal status of stockholders. Nor will a duplication of
some or all of the directors or executive officers be fatal."' /d. at 62, quoting Douglas & Sharks at
196. These principles apply equally within the context of CERCLA liability. /d. at 62. Thus, a
corporate parent is not liable as an owner or operator under CERCLA §107 simply because its
subsidiary is subject to liability for owning or operating a facility from which there has been a
release of hazardous substances.

The Supreme Court in Bestfoods recognized a distinction between a parent corporation's
potential derivative liability as an "owner" and potential direct liability as an "operator" under
CERCLA. With respect to "owner" liability, a parent corporation may only be held liable under
CERCLA for the acts of its subsidiary if the corporate veil can be pierced. /d. at 63-64. The
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corporate veil may only be pierced when "the corporate form would otherwise be misused to
accomplish certain wrongful purposes, most notably fraud, on the sharcholder's behalf." Id. at 62.
After Skinner's purchase of the issued and outstanding stock of Northern Commercial, Northern
Commercial continued to operate as a separate, legal entity, with an independent board of
directors and separate executive team. Northern Commercial also prepared separate financial
statements. As stockholder, Skinner did not exercise any control over Northern Commercial’s
management or operation of the Property. All decisions regarding the disposition of the property
were made by Northern Commercial. Further, as discussed below in Section 1I.A.2.b.iii. of this
response, Skinner did not use Northern Commercial's corporate form to accomplish wrongful
purposes or mislead any third parties. Rather, the relationship between Skinner and Northern
Commercial, during the two years that Northern Commercial continued to own the Property, and
thereafter, was a typical corporate relationship between a parent and its subsidiary.

A parent corporation may only be held directly liable under CERCLA as an "operator,"
when the parent corporation "manage[s], direct[s], or conduct[s] operations specifically related to
pollution, that is, operations having to do with the leakage or disposal of hazardous waste, or
decisions about compliance with environmental regulations." Id. at 66-67; See also Spectrum
Int'l Holdings, Inc. v. Universal Coops., Inc., 2006 U.S. Dist. LEXIS 49716 (Minn. 2006)
(holding that a stockholder of a company that had owned property that was contaminated by
hazardous substances was not a potentially responsible party where there was no evidence that
the stockholder had any control over, or directed, managed, or conducted any operations at the
property relating to the disposal of hazardous substances). "'Activities that involve the facility
but which are consistent with the parent's investor status, such as monitoring of the subsidiary's
performance, supervision of the subsidiary's finance and capital budget decisions, and
articulation of general policies and procedures, should not give rise to direct liability."
Bestfoods, 524 U.S. at 72 quoting Oswald, Bifurcation of the Owner and Operator Analysis
under CERCLA, 72 Wash. U. L. Q. 223, 281-282 (1994); See also Doe v. Unocal Corp., 248 F.
3d 915, 926 (9th Cir. 2001).

Skinner has had no involvement whatsoever in Northern Commercial's operations related
to "the leakage or disposal of hazardous waste" or "decisions about compliance with
environmental regulations." Although Skinner became aware, in the 1990s, of potential
environmental contamination at the Property, this was well after Northern Commercial's period
of ownership or operation at the Property. Mere knowledge of the existence of contamination at
the Property does not make Skinner liable under CERCLA, nor does any undertaking by Skinner
to perform an environmental investigation at the Property. See Spectrum Int'l Holdings, Inc.,
supra at *16-19 (U.S. District Court for the District of Minnesota refused to hold parent
corporation liable even where parent corporation performed an environmental investigation of
the subject property and enrolled the property into Minnesota's voluntary cleanup program,
holding that such activities do not constitute managing, directing, or conducting operations
related to the leakage or disposal of hazardous substances or decisions about compliance with
environmental regulations.)
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i1i.  Washington Law Does Not Support Piercing Northern
Commercial's Corporate Veil to Hold Skinner Liable for
Northern Commercial's Ownership or Operation of the Property

Generally, the laws of the state of incorporation govern the standard for piercing the
corporate veil. Fletcher Cyclopedia of Corporations §§ 41, 43.72, 4223.50; Bestfoods, 524 U.S.
at 60; Kellers Systems v. Transport International Pool, Inc., 172 F. Supp. 2d 992 (N.D. Ill.
2001); Lily Transportation Corp. v. Royal Institution Services, Inc., 64 Mass. App. 179, 832
NE.2d 666 (2005); SR International Business Insurance Co., Ltd. v. World Trade Center
Properties, LLC, 375 F. Supp. 2d 238 (S.D.N.Y. 2005). Consequently, Washington law applies
in determining whether it is appropriate to pierce to the corporate veil of a Washington
subsidiary corporation (Northern Commercial) in order to reach its Washington parent
corporation (Skinner).

"In Washington, '[d]isregarding the corporate form or 'piercing the corporate veil' is an
equitable remedy imposed only in exceptional circumstances."' Becker Family Builders Co-
Plaintiffs Group v. FDIC, 2010 U.S. Dist. LEXIS 95692 (W.D. Wa. 2010) quoting Eagle Pacific
Ins. Co. v. Christensen Motor Yacht Corp., 85 Wash. App. 695, 708 (Wash. App. 1997). Courts
will respect a corporate structure and its accompanying limited liability so long as the
corporation's shareholders have not intentionally abused the corporate form to violate a duty
owed to an unprotected third party, and so long as no fraud or injustice is perpetrated upon third
parties. Meisel v. M&N Modern Hydraulic Press Co., 97 Wn.2d 403, 409-410 (1982).

Meisel v. M&N Modern Hydraulic Press Co. 1s the seminal case in Washington regarding
piercing the corporate veil and provides the two "essential factors" for determining whether to
disregard the corporate structure:

) The corporate form was intentionally used to
violate or evade a duty; and

2) Disregard of the corporate form is necessary
and required to prevent unjustified loss to the
injured party.

97 Wn.2d at 410.

Here, there is no evidence to suggest that Skinner either abused Northern Commercial's
corporate form or violated any duties Northern Commercial may have owed to any third party.
Skinner essentially inherited the corporate form chosen by Northern Commercial when Skinner
acquired Northern Commercial in 1976. Aside from changing the state of incorporation of
Northern Commercial to the state of Washington (the same state in which Skinner has always
been incorporated), the inherited corporate form originally chosen by Northern Commercial
remained largely intact until Skinner sold the majority of Northern Commercial's assets in 1993,
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In Minton v. Ralston Purina Co., 146 Wn.2d 385 (2002), the Washington State Supreme
Court held that, in order to pierce the corporate veil of a parent corporation, a party must show an
"overt intention by the corporation to disregard the corporate entity in order to avoid a duty owed
to the party seeking to invoke the doctrine." Id. at 398. The Minton Court emphasized that
"mere common ownership of stock, the same officers, employees, etc., does not justify
disregarding the separate corporate identities unless a fraud is being worked upon a third
person.” Id. at 399 quoting Rena-Ware Distribs., Inc. v. State, 77 Wn.2d 514, 518 (1970).
Notably, the fact that a corporation is wholly owned by one person or one corporation neither
lessens its legal status nor weighs in favor of corporate disregard. See, Grayson v. Nordic
Construction, Co., 92 Wn.2d 548. 552-53 (1979).

Admittedly, there was some commonality in the officers and directors of Skinner,
Northern Commercial, and NC Machinery Co., although the boards and executive teams
operated separately. However, this is not atypical corporate structure and a commonality of
officers and directors does not provide grounds for piercing the corporate veil. U.S. v. Bestfoods,
524 U.S. 51, 65, 69 (1998); See also Spectrum Int'l Holdings, Inc. v. Universal Coops., Inc.,
2006 U.S. Dist. LEXIS 49716 (Minn. 2006). Simply put, there is no evidence to suggest that any
of these entities conducted their businesses in an illegitimate manner. Accordingly, any alleged
liability of Northern Commercial or its subsidiaries cannot be asserted against Skinner.

3. Skinner is not an arranger or transporter under CERCLA §107(a)(3) and
§107(a)(4)

As Skinner did not operate the Property, Skinner never arranged for the disposal or
treatment of hazardous substances from the Property, and never accepted any hazardous
substances for transport to any disposal or treatment facilities. Thus, Skinner is not liable as an
arranger or transporter under CERCLA.

B. Claims Against the Now Dissolved SC Distributien Co. are Barred

Under the survival statute of the Washington Business Corporations Act, RCW
23B.14.340, for corporations who dissolve prior to June 7, 2006, claims against a dissolved
corporation, its directors, officers, or shareholders, whether arising prior to or after dissolution
must be brought within two years of the corporation's dissolution. RCW 23B.14.340.
Consequently, all claims against SC Distribution Co. (formerly Northern Commercial), Skinner,
and their officers and directors expired on May 31, 1996, two years after SC Distribution Co.'s
dissolution.

® The Minton Court further reasoned that Washington law is in accord with the U.S. Supreme Court precedent
concerning CERCLA liability, as established in United States v. Bestfoods, 524 U.S. 51 (1998).
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C. Nevertheless, Northern Commercial Would Not Have Been Liable as a Former
Owner or Operator With Respect to Any Contamination Resulting from the Dry
Cleaning Operations at the Property

Northern Commercial did not acquire Lot 8A (originally known as Lots 7 and §), the
parcel upon which the dry cleaner operated, until 1971, after dry cleaning operations ceased and
after the dry cleaner building had been demolished (see Executive Summary Page iv of the EPMI
Site Characterization Report, Ex. G). Northern Commercial therefore did not own Lot 8A "at the
time of disposal" of any hazardous substances from the dry cleaners and would therefore not
have been liable for any contamination resulting from those operations. With respect to the any
soil or groundwater contamination at the parcel that existed or migrated during Northern
Commercial's eight years of ownership of Lot 8A, the U.S. Court of Appeals for the Ninth
Circuit has held that such "passive migration of contamination" does not constitute "disposal" for
the purpose of CERCLA §107(a)(2). Carson Harbor Vill., Ltd. v. Unocal Corp., 270 F.3d 863,
879 (2001).

IT1. Conclusion

As a matter of law, Skinner cannot be liable or responsible because it never owned or
operated the Property, and never exercised any control over the management or operations of the
Property. Further, as a secured party, CERCLA §101(20)(E) provides Skinner with an express
exemption from liability. For the reasons set forth above, we respectfully request that EPA
expressly acknowledge that Skinner is not a potentially responsible party at the Property, and is
therefore not responsible for any response costs that EPA may incur in performing any removal
actions at the Property.

Thank you for your attention to this matter and please contact me at (206) 682-3333 if
you have any questions.

Respectfully submitted,

?, AT

RGESS PLLC

Richard A. Du Bey

Enclosures

cc: Skinner Corporation
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Skinner Corporation's Response to the U.S. Environmental Protection Agency's
January 23, 2014 Notice of Potential Liability for Removal

SUMMARY OF EXHIBITS

1. Exhibit A — EPA January 23, 2014 Notice of Potential Liability and Action Memorandum for
Subarea II of the Fourth Avenue and Gambell Street Site

2. Exhibit B — Email from Kelly Cole, Assistant Regional Counsel, EPA Region 10 to Marjan F.
Disler, Short Cressman & Burgess PLLC dated February 4, 2014

3. Exhibit C — January 17, 2007 and February 6, 2007 Letters from the Alaska Department of
Environmental Conservation ("ADEC")

4. Exhibit D — Skinner Corporation's response to January 17, 2007 ADEC letter dated April 20,
2007

5. Exhibit E — May 12, 2008 Letter from the Alaska Office of the Attorney General and July 22,
2008 Response by Skinner Corporation

6. Exhibit F — January 29, 1993 Environmental Assessment prepared by EnviroAmerica, Inc.

7. Exhibit G — February 1998 Initial Site Characterization and Subsurface Investigation Report
prepared by Environmental Project Management, Inc.

8. Exhibit H — September 25, 1947 Contract of Sale between Fred J. Wagar and Mary Rattray
and Northern Commercial Company

9. Exhibit I — May 6, 1969 Agreement between City of Anchorage and Northern Commercial
Tire Company regarding Lot 10, Block 26A

10. Exhibit J — May 22, 1969 Letter from the City of Anchorage to Northern Commercial Tire
Company

11. Exhibit K — Stock Purchase Agreement with Closing Date December 30, 1976 for Purchase
of Northern Commercial Company Common Stock by Skinner Corporation

12. Exhibit L. — Agreement and Plan of Merger between Northern Commercial Company and
NC Washington Corporation dated September 8, 1978

13. Exhibit M - State of Alaska Certificate of Compliance Issued to Northern Commercial
Company on December 27, 1993

14. Exhibit N — December 18, 1993 Agreement for Purchase and Sale of Assets between
Northern Commercial Company and Tractor & Equipment Co.
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15.

16.

17.

18.

19.

20.

21.

22.

Exhibit O — December 30, 1993 Resolution Changing the Name of Northern Commercial
Company to SC Distribution Co.

Exhibit P — March 9, 1979 Receipt and Agreement to Purchase Lots 8A, 10, 11 and 12 of
Block 26A

Exhibit Q — May 24, 1979 Deed of Trust for Lots 8A, 10, 11 and 12 of Block 26A
Exhibit R — June 23, 1993 Letter from N.C. Machinery Co. to Robert C. Irwin
Exhibit S — May 31, 1994 Resolution Approving Dissolution of SC Distribution Co.

Exhibit T — March 2, 2001 Assignment of Deed of Trust for Lots 8A, 10, 11 and 12 of Block
26A

Exhibit U — May 27, 2004 Complaint to Quiet Title filed by Fourth Avenue Gambell LP

Exhibit V — July 22, 2004 Deed of Reconveyance and Substitution of Trustee for Deed of
Trust for Lots 8A, 10, 11 and 12 of Block 26A
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 10
1200 Sixth Avenue, Suite 800
Seattle, WA 98101-3140 OFFICE OF
ENVIRONMENTAL
CLEANUP
January 23, 2014

NOTICE OF POTENTIAL LIABILITY FOR REMOVAL
URGENT LEGAL MATTER - PROMPT REPLY NECESSARY

VIA FEDERAL EXPRESS

Victoria Childs, Registered Agent
Skinner Corporation

1326 Fifth Avenue

Suite 717

Seattle, Washington 98101

Re:  Fourth Avenue and Gambell Street Site, Anchorage, Alaska

Dear Ms. Childs:

This letter serves to notify Skinner Corporation (“Skinner”) of potential liability under the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 42 U.S.C. § 9601
et. seq., as amended (“CERCLA”), with respect to the above-referenced Site. This letter also notifies
Skinner of forthcoming removal activities at the Site which they may choose to perform on consent or
may be required to perform through further action of the U.S. Environmental Protection Agency

(GCEPA7’).

NOTICE OF POTENTIAL LIABILITY

The EPA has documented the release or threatened release of hazardous substances, as defined by
CERCLA Section 101(14), at the Fourth Avenue and Gambell Street Site (“the Site”). Consistent with
CERCLA and its implementing regulations, 40 CFR Part 300 ef. seq., EPA has spent and may continue
to spend public funds to investigate and control such releases or threatened releases at the Site.

Under Sections 106(a) and 107(a) of CERCLA, 42 U.S.C. §§ 9606(a) and 9607(a), and other laws,
potentially liable (or “responsible™) parties (“PRPs”) may be obligated to implement response actions
deemed necessary by the EPA to protect public health, welfare, or the environment, and may be liable
for all costs incurred by the government in responding to any release or threatened release at a
contaminated site. Such actions and costs may include, but are not limited to, expenditures for
investigations, planning, response, oversight, and enforcement activities. Additionally, PRPs may be
liable for damages resulting to natural resources. Accordingly, the EPA may issuc an administrative
order pursuant to Section 106(a) of CERCLA, 42 U.S.C. § 9606(a), to require PRPs to commence
cleanup activities. A PRP’s failure to comply with such an administrative order may result in a fine of
up to $37,500 per day under Section 106(b) of CERCLA, 42 U.S.C. § 9606(b), or imposition of treble
damages under Section 107(c)(3), 42 U.S.C. § 9607(c)(3).
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ADMINISTRATIVE RECORD

Pursuant to Section 113(k) of CERCLA, 42 U.S.C. § 9613(k), EPA is establishing an administrative
record which contains documents that form the basis of EPA’s decision on the selection of a response
action for the Site. The administrative record for the time-critical removal action selected for this Site
will be available to the public for inspection and comment consistent with applicable regulations. The
Site administrative record will be available for review at the EPA region 10 Alaska Operations
Office/ Anchorage located at 222 W. 7" Avenue, Suite 19, Anchorage, Alaska, and at the EPA Region
10 Seattle Office located at 1200 Sixth Avenue, Suite 900, Seattle, Washington.

PRP RESPONSE AND EPA CONTACT

Skinner is requested to contact the EPA within two weeks of receipt of this letter, to indicate its
willingness to carry out the time-critical removal actions identified in the attached Action Memorandum

and to pay the EPA’s response costs.

If the EPA does not receive a timely response from Skinner, the EPA may exercise its authority under
Scction 106(a) of CERCLA to issue a Unilateral Administrative Order (UAO) compelling Skinner to
carry out the selected removal actions. Alternatively, the EPA may carry out such cleanup itself and seek
to recover any response costs that the EPA incurs at the Site, pursuant to authority under CERCLA

Section 107.

The response to this notice letter from Skinner should be sent to the following attention and address:

Kelly Cole

Assistant Regional Counsel

Office of Regional Counsel

U.S. Environmental Protection Agency, Region 10
1200 Sixth Ave., Suite 900

MS-158

Seattle, Washington 98101

The factual and legal discussions contained in this letter are intended solely for notification and
information purposes. They are not intended to be and cannot be relied upon as final EPA positions on

any matter set forth herein.

If Skinner has any technical questions pertaining to this Site, please direct them to EPA’s On-Scene
Coordinator, Earl Liverman, at (208) 664-4858. For questions concerning any legal matter including
liability under CERCLA, please contact EPA’s legal counsel, Kelly Cole, at (206) 553-1506.

Sicerely. i

—— it it -
E 2 O

“Chris D. Field, Program Manager
Emergency Management Program
Office of Environmental Cleanup

Attachments; Action Memorandum
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SER 3"14@ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
; REGION 10

{5’
5 1200 Sixth Avenue, Suite 900
% Seattle, WA 98101-3140
S
A Pm’ﬂ§ OFFICE OF

ENVIRONMENTAL CLEANUP

17 January 2014

SUBJECT: Action Memorandum for Subarea Il of the Fourth Avenue and Gambell
Street Site, Anchorage, Municipality of Anchorage Borough, Alaska

FROM: Earl Liverman, Federal On-Scene Coordinator «z . K L
Emergency Preparedness and Prevention Unit { 3";% f AL y M;} W, *!
THRU: Wally Moon, Unit Manager

Emergency Preparedness and vaentton Unlt

TO: Chris D. Field, Manager
Emergency Management Program

L PURPOSE

The purpose of this Action Memorandum is to document the decision to initiate the time-
critical removal action described herein for Subarea Il of the Fourth Avenue and
Gambell Street Site located in Anchorage, Anchorage Borough, Alaska (Site). The
proposed time-critical removal action is expected to be conducted by a potentially
responsible party (PRP) in accordance with the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA), with oversight by the U.S.
Environmental Protection Agency (EPA).

The scope of the removal action is limited to reducing vapor intrusion of
tetrachloroethylene (PCE), also known as perchloroethylene or tetrachlorosethene, and
its degradation products, trichlorothene (TCE), cis-1,2-dichloroethene (cDCE), and vinyl

chloride (VC), from contaminated groundwater and soil through subsurface soils and
into indoor air spaces of overlying single- and multi-family buildings located in Subarea

I.
. SITE CONDITIONS AND BACKGROUND
The CERCLIS ID No. is AKN001002925 and the Site ID is 10ME.
A. Site Description
1. Removal site evaluation

Substantial environmental information exists about the Site. Numerous environmental
investigations beginning in the mid-1990s show that soil, soil gas, and groundwater at
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the Site are contaminated by PCE and its degradation products and that these volatile
organic compounds (VOCs) may pose a chronic human health risk through inhalation of

indoor air.
2. Physical location

The Site, also known as Alaska Real Estate Parking Lot, 717 East 4™ Avenue, is
located in downtown Anchorage (Figure 1 — Site Vicinity Map). The Site is bounded to
the north by East 3 Avenue, to the south by East 4" Avenue, to the west by Gambell
Street, and to the east by Hyder Street. The latitude is 61.21926117 and the longitude is

-149.87043762.

The Site covers approximately one acre and the immediate vicinity is generally flat at
approximately 110 feet above mean sea level. The surrounding area has a gentle slope
to the north towards the Ship Creek drainage at which point a steep drop-off in elevation
occurs. The upper unconfined aquifer appears to flow generally toward the north to
northeast and then switches to a more northwesterly direction near the base of the bluff
until it flows into Ship Creek. The mean annual precipitation for Anchorage, Alaska, as
measured at nearby Merrill Air Field from November 1997 to December 2008, is 14.78

inches.
3. Site characteristics

The Site is surrounded by commercial, retail, and residential activities. The Site is
divided into two subareas - Subarea | and Subarea I - for this removal action (Figure 2

~ Site Layout Map).

Subarea | is currently an undeveloped parking lot that was previously occupied by a
variety of businesses, including C&K Sanitary Cleaners from 1968 to 1970 and NC Auto
Services Center from 1976 to 1978. PCE is widely used for dry-cleaning fabrics and
metal degreasing operations (EPA 2012). All buildings were removed from this sub-area
by 1978. A communications tower/antennae located at the south east corner of this
subarea is owned by Alaska Communications. The legal description for this one-half city
block is Lot 8A, Lot 10, Lot 11, and Lot 12, Block 26A, East Addition. All of these lots
are currently owned by the Fourth Avenue Gambell LLC.

Subarea Il is currently used for single- and multi-family buildings. The legal description
for this one-half city block is Lot 1, Lot 2, Lot 3, Lot 4, Lot 5, and Lot 8A, Block 26A, East
Addition. Lots 1, 2, 3, and 4 and Lots 5 and 6A are owned by two separate persons.
East 3™ Avenue and the former Alaska Native Hospital property, which is now vacant,
are located to the north beyond the residential buildings.
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4, Release or threatened release into the environment of a
hazardous substance or pollutant or contaminant

The contaminants of concern are PCE and its degradation products TCE, ¢cDCE, and
VC. These VOCs are a hazardous substance or pollutant or contaminant as defined by
sections 101(14) and 101(33) of the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA), as amended 42 U.S.C. § 9601(14) and
(33).

Numerous environmental investigations have been performed to assess the nature and
extent of site contamination, and to delineate vapor sources and assess the vapor
intrusion (V1) pathway, including vapor intrusion source delineation and vapor intrusion
pathway sampling. The investigations are summarized below.

1997 — Initial Site Characterization and Subsurface Investigation

In October 1997, Environmental Project Management, Inc. (EPMI) conducted an initial
site characterization and subsurface investigation (EPMI 1997). The limited site
investigation was performed on behalf of the Skinner Corporation, the property owner at
the time. Activities included the excavation of test pits for soil sampling and the
installation of three groundwater monitoring wells. Numerous subsurface features were
identified, including hydraulic hoists, sumps; underground storage tanks (USTs), a
wooden crib, and an underground piping network. Analysis of soils sampled close to the
top of the crib revealed the presence of PCE and cDCE, as well as other VOCs at
concentrations in excess of Alaska Department of Environmental Conservation (ADEC)
soil cleanup levels. PCE concentrations in soil and groundwater samples collected from
one monitoring well showed 2,200 micrograms per kilograms (ug/Kg) and 4,250
micrograms per liter (ug/L), respectively.

2004 — Phase [l Environmental Site Assessment

A Phase || Environmental Site Assessment (ESA) was conducted in August 2004 by
BGES, Inc. (BGES) (BGES 2004a). The ESA was performed on behalf of Paul Maney
who was an original partner in the Fourth Avenue Gambell LLC, the property owner at
the time. The ESA included the excavation of six test pits for soil sampling and the
removal of five hydraulic lifts, two hydraulic USTs, and two heating oil USTs. The test pit
soil samples revealed numerous locations with PCE concentrations ranging from 1,730
to 4,200 ug/Kg, which exceeded the then current ADEC PCE soil cleanup level of 30.0

Hg/Kg.
BGES returned to the Site on behalf of Paul Maney in October 2004 to collect an
additional groundwater sample from a previously unknown monitoring well (BGES

2004b). The PCE concentration of 2,280 ug/L exceeded the ADEC groundwater
cleanup level of 5.0 pg/L. Other VOCs were not detected.
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2005 — Phase || Environmental Site Assessment

BGES conducted additional soil and groundwater investigations on behalf of Paul
Maney in March and April 2005 (BGES 2005). Three soil borings were advanced and
were completed as groundwater monitoring wells, PCE was detected in all of the soll
samples ranging from 542 to 79,500 pg/Kg. PCE was also detected in all of the
groundwater samples ranging from 70.7 to 1,790 ug/L.

2007 - Additional Phase |l Environmental Site Assessment

Further site characterization was conducted by BGES on behalf of Paul Maney in 2007
(BGES 2007). Five additional soil borings were advanced and three borings were
completed as groundwater monitoring wells. The PCE concentrations detected in soil
samples ranged from 359 to 821,000 pg/Kg, and the PCE concentrations detected in

groundwater samples ranged from 5.1 to 822 pg/L.

2008 — Site Characterization

Oasis Environmental, Inc. (Qasis) conducted an investigation on behalf of the ADEC in
July 2008 (Oasis 2008). The off-Site investigation included advancing and sampling six
soil borings and sampling four groundwater monitoring wells. Soil sampling near the
location of the former C&K Cleaners indicated PCE-contaminated soil begins at the
ground surface and extends approximately 40 feet below ground surface to the
groundwater interface. The PCE concentration detected in soil samples ranged from
260 to 54,000 ug/kg. The highest PCE concentrations were detected north/northeast of
the C&K Cleaners property on the northern adjacent residential properties. Groundwater
PCE concentrations in three monitoring wells northeast of the former C&K Cleaners
location ranged between 290 and 1,600 ug/L. One upgradient temporary groundwater
monitoring well was sampled with no detectable concentration of PCE.

2009 - Qasis Additional Site Characterization

Oasis conducted additional site characterization activities on behalf of the ADEC in
March and May 2009 with the inclusion of vapor intrusion assessments at four
residential buildings located north of Subarea | (Oasis 2009). The assessments included
the collection of soil gas samples and outdoor air samples outside each building and the
collection of either indoor air or crawl space air samples. PCE was present in soil gas at
concentrations exceeding the then current ADEC target soil gas level of 41 ug/m? at all
four residences for both sampling events. PCE soil gas levels ranged from 17 to 13,000
ug/m>. In addition, indoor air or crawl space air analytical results showed that PCE also
was present above the then current ADEC indoor air target level of 4.1 pg/m? at all four
residences for both sampling events, except for the South Duplex in June 2009. PCE
indoor/crawl space air levels ranged from non-detect to 170 ng/m?®.

2010 — Oasis Vapor Intrusion Assessment

4
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Oasis conducted additional site characterization activities at the four residential
buildings assessed in 2009 to further assess the VI pathway on behalf of the ADEC in
February and May 2010 (Oasis 2010a). Consent for access was denied at a fifth
building (744 E. 3 Avenue). During each event, soil gas samples were collected
adjacent to each residence from permanent soil gas monitoring points. Indoor air
samples were collected at the two western residences, while crawl space air samples
were collected at the two eastern residences. Outdoor air samples also were collected.
A passive soil gas survey of a four-block area also was performed to understand the
distribution of contamination. Analytical results from the two field assessments indicated
that PCE was present in soil gas at concentrations exceeding the then current ADEC
residential soil gas target level of 41 pg/m? at four residences for both sampling events
with the exception of the North Duplex in February 2010. TCE and VC were detected in
the North Duplex during one sampling event. In addition, indoor air or crawl space air
analytical results showed that PCE also was present above the ADEC residential indoor
air target level of 4.1 ug/m? at all four residences for both sampling events. These
findings indicate that PCE is present in the residences above risk-based target levels
likely as the result of vapor intrusion. Outdoor air PCE concentrations ranged from 0.26
to 2.3 ug/m?. Passive soil gas sampling showed that elevated PCE concentrations occur
around the former C&K Cleaners and extend to the four residences where vapor
intrusion assessments have occurred. These elevated PCE concentrations are
assumed to represent vadose-zone contamination. The passive soil gas data also
appear to delineate a groundwater plume moving northeast from the source area.

2011 - E&E Preliminary Assessment

Ecology and Environment, Inc. (E&E) conducted a Preliminary Assessment (PA) on
behalf of the EPA in October 2011 (E&E 2011). The PA was based on a review of
existing Site information, receptor information within the range of the Site's influence,
and regional characteristics. The PA report discussed the Site’s history; summarized
previous work completed by the ADEC, identified sources of hazardous substances at
the Site, and summarized the Site visit conducted during July 2011. The PA concluded
that documentation was clear regarding contamination being present at the Site, as well
as its migration northeast toward Ship Creek.

2011 — Qasis Site Characterization

Oasis conducted off-site characterization activities at adjacent Block 26B, East Addition
Subdivision on behalf of the ADEC during April, May, and November 2011 (Oasis
2012). The investigation included advancing and sampling four soil borings, installing
and sampling four existing groundwater monitoring wells, and installing nine soil gas
monitoring points. PCE and its breakdown compounds such as TCE were not detected
in soil samples collected as part of this investigation. Ground water samples from each
borehole were analyzed, and PCE was the only VOC detected and was present in only
one groundwater sample at 0.24 pg/L. Soil gas samples did not indicate the presence of
VOCs in soil gas at concentrations above their respective ADEC soil gas target levels.
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July 2012 — E&E Site Inspection

E&E conducted a Site Inspection (Sl) on behalf of the EPA in 2012 (E&E 2012). The SI
included surface and subsurface soil sampling, groundwater sampling, sediment
sampling, outdoor and indoor air sampling, and passive soil gas sampling. Thirty-one
surface soil samples were collected. TCE was detected in one surface soil sample at 11
ug/kg, while the highest PCE surface soil concentration was 200 pg/kg. One hundred
and twenty-one subsurface soil samples were collected. PCE was detected in 38 of 60
on-Site and 16 of 52 off-site subsurface soil samples. The highest on-site PCE
concentration was 56,000 pg/kg and the highest off-site concentration was 330 ug/kg.
Groundwater samples were collected from six on-site monitoring wells and five off-site
monitoring wells. PCE was detected in five of the six on-site samples with PCE
concentrations ranging between 7.8 and 1,600 ug/L. Both 1,2-dichloropropane and
methylcyclohexane were detected only in one well at 6.4 ug/L and 9.8 pg/L,
respectively. PCE was detected in three of the five off-site samples at concentrations
ranging between 72 and 8,500 pg/L. TCE was detected in only one sample at & Mg/L.
Nine sediment samples were collected from nearby Ship Creek, and analytical results
indicate that no VOCs were detected. One on-site and six off-site outdoor ambient air
samples were collected, and only toluene was detected at a significant concentration
(11 ug/m?® in an off-site sample) with respect to background concentrations. Twelve
indoor ambient air samples were collected. PCE was only detected in the samples
collected from residences in Subarea |l of the site, with concentrations ranging from 1.0
to 66 ug/m®. Nine passive soil gas samples were collected. 1,2,4 Trimethylbenzene and
o-xylene were detected in one sample at 1.6 pg/m® and 1.71 ug/m®, respectively.
Chloroform was detected in one sample at 91.35 pg/m>. M,p-xylenes and toluene were
detected in all samples with concentrations ranging from 1.22 to 2.42 pg/m® and 3.83 to
7.01 lj.lg/m:*, respectively. PCE was detected in seven samples ranging from 3.9 to 14.01

pg/m-°.

A summary of the 2009, 2010, and 2012 indoor air PCE sampling results, along with the
2012 groundwater PCE sampling results is shown in Figure 3.

5. NPL Status
The Fourth Avenue and Gambell Street Site has a preliminary Hazard Ranking System

score greater than 28.5. Thus the Site is potentially eligible for the National Priorities
List (NPL); however, it has not been proposed for the NPL.

6. Maps, pictures, and other graphic representations

6
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Figure 1 depicts the Site vicinity, Figure 2 depicts the Site layout, and Figure 3is a
summary of the indoor air PCE sampling results and the groundwater PCE sampling

resuits.

B. Other Actions to Date

1. Previous actions

The PCE indoor air concentrations in the samples collected from the crawl space
locations at the North Duplex and South Duplex in March 2009 exceeded the then
current ADEC indoor air target level of 4.1 ng/m® (Oasis 2009). The property owner
installed a sub-membrane depressurization (SMD) system at each of the duplexes
between March and June 2009 to reduce PCE vapor intrusion into the buildings (Oasis
2010b). ADEC continued to monitor the crawl space air at both of these duplex
locations during vapor intrusion sampling events performed in June 2009, February
2010, and May 2010. The June 2009 crawl space results for the South Duplex were
below the ADEC residential indoor air target level but all remaining crawl space sample
results from the duplexes have been above the ADEC indoor air target level of 4.1
ug/m? for PCE. Note that the residential indoor air target level for PCE of 4.1 ug/m® was

revised in 2012 to 42 ug/m® (ADEC 2012).

The June 2009, February 2010, and May 2010 air sample results prompted ADEC and
Oasis staff to perform a site inspection of the SMD systems for the North Duplex and
South Duplex during November 2010 (Oasis 2010b). The North Duplex inspection
revealed several penetrations through the membrane liner used to seal the crawl space,
and the South Duplex inspection could not be completed due to access restrictions to
the crawl space. The inspection report recommended upgrading the SMD systems;
however, it is not known whether any improvements were made and/or whether the

depressurization systems are operating.
2, Current actions

There are no government or known private cleanup activities that are currently being
performed at the Site.

C. State and Local Authorities’ Roles

1. State and local actions to date

A focused feasibility study (FS) was prepared by ERM on behalf of the ADEC in June
2013 (ERM 2013). The purpose of the FS is to evaluate remedial alternatives for
addressing the contaminated soil and groundwater at the Site. The preliminary draft FS

has not been finalized.

SC-EPAQ000010





ADEC requested EPA’s assistance with mitigating the migration of PCE and other
chlorinated VOC vapors from the subsurface into overlying buildings at Subarea |i of the
Site, and supports the recommended removal action described herein (Lindren, 2014).

2, Potential for continued State/local response

ADEC will provide oversight of implementation of a maintenance, monitoring, and repair
(MM&R) plan managed by the property owners, and will ensure that institutional
controls are implemented to minimize the potential for human exposure to
contamination by limiting resource use.

Ill. THREATS TO PUBLIC HEALTH OR WELFARE OR THE ENVIRONMENT

The current conditions at this Site meet the following factors which indicate that the Site
is a threat to the public health or welfare or the environment and a removal action is
appropriate under the National Oil and Hazardous Substances Pollution Contingency
Plan (NCP), 40 C.F.R. § 300.415(b)(2).

A. Actual or potential exposure to nearby human populations, animals,
or the food chain from hazardous substances or pollutants or

contaminants [300.415(b)(2)(i)]

The data from numerous environmental investigations shows that the chemical vapor
intrusion pathway is complete; PCE and other VOCs in contaminated soil and
groundwater take the form of a vapor and migrate upwards toward the ground surface
and into overlying buildings through gaps and cracks in foundation slabs or basements
or crawl spaces. The overlying buildings in Subarea Il include three single-family
buildings and two multi-family buildings. The indoor air concentrations measured during
five sampling events in these buildings exceeded EPA’s resident air noncarcinogenic
Regional Screening Level (RSL) of 4.2 ng/m® and resident air carcinogenic RSL of 9.4
ug/m® for PCE during one or more of the sampling events. Additionally, all buildings are
suspected to overlie the ADEC groundwater target level for residential groundwater of
58 pg/L. The indoor air concentration of PCE was measured only once at the third
single-family building, and the sampling result was non-detect. However, this building is
included as a precautionary measure because it overlies the groundwater plume where
PCE concentrations are suspected to exceed the ADEC groundwater screening level.
The indoor air sampling PCE results and the groundwater PCE sampling results are

shown in Figure 3.

PCE and other chlorinated VOC vapors may pose potential long-term chronic cancer
and noncancer risks to the health of residents, workers, and other overlying building
occupants through inhalation of indoor air that has been affected by vapors emitted from
subsurface contaminated soil and groundwater. Such effects are dependent upon the
concentration of the vapors in a person’s breathing space and the amount of time a

person is exposed to the vapors.
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B. The availability of other appropriate federal or state response
mechanisms to respond to the release [300.415(b)(2)(vii)]

ADEC requested EPA'’s assistance with mitigating the migration of PCE and other
chlorinated VOC vapors from the subsurface into overlying buildings at Subarea Il of the
Site. There are no known other appropriate federal or state response mechanisms
capable of providing the appropriate resources in the prompt manner needed to address
the potential human health risks associated with the hazardous substance described

herein.
V. ENDANGERMENT DETERMINATION

Actual or threatened releases of hazardous substances from this Site may present an
imminent and substantial endangerment to the public health, or welfare, or the

environment.

V. PROPOSED ACTIONS AND ESTIMATED COSTS

A. Proposed Actions

The proposed action is intended to prevent entry of PCE and other chlorinated VOC
vapors into the buildings. The action is not intended to address the subsurface source of

the contaminant vapors (i.e., contaminated soil or groundwater).
1. Proposed action description

Work to be performed includes

» Prepare work plans, including a sampling and analysis plan, guality assurance
project plan, and a site-specific health and safety plan subject to EPA review and
approval that describes the technical approach for completing all project-related

tasks.

» Assist EPA in coordinating with property owners and tenants for consent for
access and to arrange field activities to minimize disruptions and inconveniences

to property owners, tenants, and neighbors.

« Assist EPA with performing a site inspection of the existing three single-family
buildings and two multi-family buildings to evaluate the condition and layout of
the buildings for the retrofit design and construction of a chlorinated vapor
intrusion mitigation system in each building.

e« At each building, install a passive vapor intrusion barrier system (with the ability
to become active) designed to prevent vapor intrusion into the building (e.g., high
density polyethylene geomembranes, spray-on cure-in-place membranes, or

9
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composite membranes) and combine with installation of a passive sub-slab
pressurization system (i.e., a system relying solely on the convective flow of air
upward in the vent to draw air from beneath the vapor barrier). Utility conduits
(e.g., buried electric power distribution lines, buried telephone lines, sanitary
sewers, etc.) to the interior of buildings must also be sealed thereby reducing the
potential for VI along the conduit to the interior of the building. Conduct initial
verification of the VI intrusion mitigation system at each building at the time of
installation.

o Develop a MM&R plan subject to EPA review and approval to ensure that the VI
intrusion mitigation systems are properly maintained and sustainable over the
long-term (i.e., the life of the building or the duration of the vapor source). The
MM&R plan will include requirements for inspection and maintenance of system
components, indoor air sampling for the VOC contaminants of concern, and

reporting.
Best Management Practices

Temporary Best Management Practices will be implemented during removal activities to
protect workers and the public from short-term installation impacts.

Post Removal Site Controls and Institutional Controls

ADEC will provide oversight of implementation of MM&R plans managed by the
property owners, and will ensure that environmental covenants restricting the
disturbance of contaminated soil and use of groundwater are provided by the property

owners.
2. Contribution to remedial performance

The proposed removal action will not impede future actions based upon available
information.

3. Engineering Evaluation/Cost Analysis

An Engineering Evaluation/Cost Analysis is not required because this removal action is
a time-critical action.

4. Applicable or relevant and appropriate requirements

The NCP requires that removal actions attain Applicable or Relevant and Appropriate
Requirements (ARARs) under federal or state environment or facility siting laws, to the
extent practicable. (40 CFR § 300.415[j)). In determining whether compliance with
ARARs is practicable, the EPA may consider the scope of the removal action and the
urgency of the situation. (40 CFR § 415[j]). The scope of the removal action proposed in

this Action Memorandum is limited.
. 10
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Prior to 2012, the ADEC residential indoor air target level for PCE of 4.1 pg/m® was
revised to 42 pg/m?>. For this removal action, the EPA selected the more conservative
resident air noncarcinogenic RSL of 4.2 Hg/m® to provide for prompt risk reduction
through early action pending completion of the focused FS. Site-specific cleanup levels

will be determined as part of the overall remedial approach.
There are no Federal ARARs identified for the Site.”

5. Project schedule

The removal action activities are expected to start and be completed during the second
quarter of the Fiscal Year 2014.

B. Estimated Costs

The proposed time-critical removal action is expected to be performed by the PRP with
oversight by the EPA. However, if the PRP is unwilling or unable to do so, and EPA
were to undertake implementation of the work described in the action memorandum
with its own resources, the total project ceiling, if approved, will be $330,000. Of this, as
much as $250,000 will be funded from the Regional removal allowance.

Regional Removal Allowance Costs (ERRS) $250,000
Other Extramural Costs (START) $25,000
Contingency (20%) $55,000
Total Removal Project Ceiling' $330,000

' EPA direct and indirect costs, although cost recoverable, do not count toward the Removal Ceiling for
this removal action. Liable parties may be held financially responsible for costs incurred by the EPA as

set forth in Section 107 of CERCLA.

VI. EXPECTED CHANGE IN THE SITUATION SHOULD ACTION BE DELAYED
OR NOT TAKEN

A delay in action or no action at Subarea Il would increase the actual or potential indoor
air vapor intrusion threats to the public health and/or the environment.

Vil. OUTSTANDING POLICY ISSUES
None.
Vill. ENFORCEMENT

Refer to attached confidential enforcement addendum.

Xl. RECOMMENDATION
11
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This decision document represents the selected removal action for Subarea Il of the
Fourth Avenue and Gambell Street Site located in Anchorage, Anchorage Borough,
Alaska, developed in accordance with CERCLA as amended, and is consistent with the
NCP. This decision is based on the administrative record for the Site.

Conditions at the Site meet the NCP section 300.415(b) criteria for a removal action and
| request your approval of the recommended removal action. The recommended
removal action is expected to be conducted by the PRP with oversight of EPA.
However, if the PRP is unwilling or unable to fund or conduct the recommended
removal action, and EPA must undertake all removal action work, the total project
ceiling is currently estimated to be $330,000. Of this, as much as $250,000 would come

from the Regional removal allowance.
X. APPROVAL/DISAPPROVAL

By the approval which appears below, EPA selects the removal action for the Site as
set forth in the recommendations contained in this Action Memorandum.

e
o

Approve: _*

Chris D. Field, Manager
Emergency Management Program

NP A

N, ) e
:“[/ / 7

N

Disapprove:

Chris D. Field, Manager
Emergency Management Program

Effective date of this Decision: § // Z &‘(// [t
ATTACHMENTS:
- References
- Figures
12
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- Enforcement Addendum
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Marjan Disler

From: Cole, Kelly [Cole.Kelly@epa.gov]
Sent: Tuesday, February 04, 2014 4:09 PM
To: Marjan Disler

Subject: 4th & Gambell - extension request

Hi Marjan,

I've talked to my clients and they are unable to offer a 30-day extension. Time is of the essence, and the removal action
needs to happen soon for a variety of reasons, including the fact that the various buildings’ interior VI conditions may be
worse due to the winter months. As you can see in the Action Memo, EPA has made the determination that there is an

imminent and substantial threat.

If Skinner is considering performing the removal action described in the Action Memo and needs some extra time to
make a final decision, EPA can offer one additional week for Skinner’s response, in which case the response would be
due on Feb 18. However, if Skinner’s response is limited to contesting liability, EPA does not believe an extension is
warranted, and therefore the response would be due on Feb 11.

Thanks,
Kelly

Kelly Cole | Assistant Hegional Counsel
U.58. Environmental Protection Agency | Region 10
P (208 831808 | P (2068) 583,1767 | cole.kelly@epa.gov

Follow @EPAnorthwest on Twitter! https://twitter.com/EPAnorthwest
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SARAH PALIN, GOVERNOR

STAT

' - _ ) 555 Cordova Street
_ Anchorage, AK 99501-2617
DEPT. OF ENVIRONMENTAL CON SERVATION . : ‘Phone: (907) 269~7503

ZONTAMINATED SITES PROGRAM : o _ Fax: (907)269-7649
e . o http://www.dec.state.ak.us/

File No.: 2100.38.434

 Certified Mail No. -
77002 2410 0005 3101 3177

January 17, 2007

Skinner Corporation

*  ¢/o Victoria Childs, Registered Agent
1326 5th Avenue, Ste. 717 '
Seattle, WA 98101

Re:  Alaska Real Estate Parking Lot, 717 East 4t Avenue, Anchorage, Alaska
- RecKey No. 2004210926001 v
Ledger Code 14144960

Dear Ms. Childs:

This letter is to advise you that a contaminated site has been identified at 717 East 4th Avenue,
Anchorage, Alaska (“property”). Since you are identified as a current or past owner and/or
operator of this site, please be advised you may be financially responsible or liable for the
investigation and/or cleanup of any hazardous substance contamination that might be present.

Alaska Statute 46.03.822 establishes who is liable for contamination. Records available to the
Alaska Department of Environmental Contamination (ADEC) 1ndlcate that you meet one or more
of the following criteria: :

- >» owned or controlled the hazardous substance at the time of its release;
> owned or operated the property from which the release occurred;
> owned or operated property at which the hazardous substance came to be located; and/or
> arranged for transport, disposal or treatment of hazardous substances that were released.

In order to better evaluate both your potential responsibility or liability as a former landowner for-
any hazardous substance contamination, and the potential responsibility or liability of the current
owner and operator of the property, ADEC requests that you answer the following questlons

1. Provide your full name and company affiliation (if any).

2. . When you owned the property, what building structures, if any, existed on the property?

- . SC 000003
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‘3. When you acquired the property, did you have any information whatsoever related to the
~historic use of the property, including information related to any businesses and/or
- companies that may have owned or operated the property, or leased a portion of the property
(please provide ADEC with any documents you have in your possession related to historic
operations at the property); 3 o . ' o ‘

4. Please provide any information you might have with respect to the operation of any dry
cleaning establishments on the propetty; o

5. Summarize your activities on the 'pr_bperty during ownership of the property. If any
hazardous substances wete stored or used on site, please describe the circumstances and time
frame of storage and/or use. ' - ' ' '

6. Describe how you acquired the property from Northern Commercial Company.

7. Please provide any information you might have regarding potential or existing
contamination on the property, including but not limited to: -

a. When you first became aware of the existence of any hazardous substance or

contamination on the property;

b. Whether you were aware of contamination at the property before sale;

c. How you became aware of the existence of any hazardous substances or

- contamination on the property;

d. What actions you took after becoming aware of the existence of contamination
on the propetty;

e. Please list all site investigations and/or reports that you are aware of related to the

contamination at the property (please provide copies of any information relatedto
these investigations and/or reports). v '

In accordance with Alaska Statute Title 46, ADEC is authorized to provide regulatory oversight for
any contamination response efforts initiated by the responsible party. However, if response actions
by the responsible party are not satisfactory to ADEC, we may then assume the lead role in the
investigation and cleanup efforts. In the event that State response actions are necessary, the
responsible parties may be held financially liable for any response actions taken by the State.

Alaska Statute 46.03.760, AS 46.03.822 and 46.08.070 establish cost recovery procedures for
certain costs, including oversight activities, incurred by the State in responding to pollution
incidents. If you are determined to be a responsible or liable party, ADEC may bill you at a later
date for our expenditures associated with this pollution incident. Expenses for which we may
seek reimbursement include: staff time associated with general or technical assistance; work plan
review; project oversight; general project management; legal services; interest; travel; equipment
and supplies; and any contracting costs. Pursuant to AS 46.08.075, the State may also file liens
against all property owned by a person who is responsible or liable for State expenditures.

G\SPAR\SPAR-CS\38 Case Files (Contaminated Sites)\2100 Anchorage\2100.38.434 AK Rea! Bstate Lote 8A,10,11%12 Bk 26A SD\4th and Gamball PRP letter Skinner 1 17 07.doc
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Skinner Corporation o 3 o J aﬁuary 17,2007

- Please provide written responses to the above questions within 30 days of receipt of this letter. If
you are willing and able to undertake response actions in accordance with 18 AAC 75.300 - .396,
or if you believe someone else may be responsible for this pollution incident, please contact Rwh
Sundet at (907) 269-7578, the ADEC PI’O_] ect Manager for thlS pollutlon incident.

| Sincerely,

et ST

Rich Sundet -
- Environmental Specialist

CC:  Jim Prechione, Private Sites Program Manager, CS / Fairbanks
~ Veris Lunasin, Accountant, SPAR / Juneau
. Jenn Currie, Dept.of Law / Anchorage
John J. Houlihan, Jr., Short, Cressman & Burgess PLLC,

G:\SPAR\SPAR-CS\38 Case F)lcs (Contaxmnated Sites)\2100 Anchorage\2100.38.434 AK Real Estate Lots 8A,10,11812 Bk 26A SD\ith and Gamball PR letter Skinner 1 17 07.doc -
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SARAH PALIN, GOVERNOR

g “ / \ ” E F S | ‘ ‘ 555 Coﬂova Street

. . . Anchorage, AK.99501-2617
DePT. OF ENVIRONMENTAL CONSERVATION Phone: (907) 269—7503
CONTAMINATED SITES PROGRAM Fax: (907) 265-7649

hitp://www dcc.state.ak vus/

File No.: 2100.38.434

February 6, 2007

Skinner Corporation

c/o Victoria Childs, Registered Agent
1326 5th Avenue, Ste. 717

Seattle, WA 98101

Re:  Alaska Real Bstate Parking Lot, 717 East 4™ Avenue, Anchorage, Alaska
RecKey No. 2004210926001

Dear Ms. Childs:

This letter is in response to your request for a G0 day extension to provide information requested
in our January 17, 2006 letter to you. Your request was made through your legal counsel Short
Chessman & Burgess PLLC dated February 5, 2007. We received the request via facsimile on
February 5. The basis for the request is that much of the information that we requested has been
archived and stored off site. The Department of Environmental Conservation (ADEC) grants
your request until April 23, 2007 to provide us the information stated in our January 17" letter.

In addition, ADEC has received via facsimile on February 5, 2006, a public information request
regarding this property. We will be coordinating with Ms. Leslie Cark or Richard Du Bey of
Short Chessman & Burgess PLLC to provide the information you requested.

If you have any further questions, please contact me at (907) 269-7578.

Sincerely, -

Rich Sundet
Environmental Specialist

cc: Jenn Cuitie, Dept.of Law / Anchorage

John J. Houlihan, Jr., Short, Cressman & Burgess PLLC, Seattle, WA (by mail and
facsimile)

GASPAR\SPAR.CS\IB Crze Piles (Contminared Sireq)2100 Alichoragcgléo.%ﬁmwée Lots 8A.10,11&12 Bl 26A $0\th and Gambcl) latter lo Skinrer 2 6§ 07.dac
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TATYANA A. GIDIRIMSKI

LAW OFFICES

SHORT CRESSMAN & BURGESS PLLC

b

3,

DAVID E. BRESKIN BETH PRIEVE GORDIE 999 THIRD AVENUE, SUITE 3000 ANDREW W. MARON JENNIFER L. SANSCRAINTE
LESLIE C. CLARK DANIEL F. JOHNSON SEATTLE, WASHINGTON 98104-4088 SCOTT M. MISSALL ROBERT A. STEWART %
MICHAEL |. CRISERA CLAUDIA KILBREATH SHANE A. MOLONEY JOHN D. SULLIVAN

}. CROSETTO RUSSELL 5. KING FAX: (206) 340-8856 JAMES A. OLIVER JOHN E. WALLACE
' . DAYTON ROBERT S. KLEIN CHRISTINE A. POTHERING LISA A. WOLFARD
RILAARD A. DU BEY DAVID R. KOOPMANS * (206) 682-3333 JESSE D. RODMAN

JANET KIM LIN MICHELLE ULICK ROSENTHAL % OF COUNSEL

www.scblaw.com

April 20, 2007

VIA FEDERAL EXPRESS

Alaska Department of Environmental Conservation
Rich Sundet, Environmental Specialist

555 Cordova Street

Anchorage, Alaska 99501-2617

Re:  Response by the Skinner Corporation to the ADEC January 17, 2007,
Notice Letter (ADEC File No. 2100.38.434)

Dear Mr. Sundet:

We represent the Skinner Corporation, a business organized under the laws of the
State of Washington (Skinner Corporation or the Company). On January 17, 2007, the
Alaska Department of Environmental Conservation (ADEC) sent a letter to the Skinner
Corporation concerning contamination at the Alaska Real Estate Parking Lot site owned
by Alaska Real Estate, Inc. and located at 717 East 4th Avenue, Anchorage (the
Property).1 Thereafter, on February 6, 2007, in response to the Company's timely
request, ADEC agreed to extend the deadline for the Company's response until April 23,
2007.

The January 17, 2007 ADEC letter (hereinafter ADEC Letter) states in part that
the Skinner Corporation may be "financially responsible or liable for the investigation

! RecKey No. 2004210926001; Ledger Code 14144960.

£08598.1/016861.00012
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Rich Sundet
April 20, 2007
Page 2

and/or cleanup of any hazardous substance contamination that might be present" on the
Property. (ADEC Letter at Para. 1). The ADEC Letter also requests that the Skinner
Corporation respond to certain inquiries relating to the Property. Copies of the ADEC
Letter and ADEC February 6, 2007 letter are attached as Exhibits A and B, respectively.
The Skinner Corporation appreciates the extra time granted by ADEC so that the
Company could fully investigate this matter. The Company has completed its
investigation and this Letter (with exhibits) constitutes the Skinner Corporation's formal
response to ADEC's Letter.

This response begins with a history of Property ownership and describes the
Skinner Company's legal relationship to the Property. We then review applicable Alaska
law. In sum, based on the facts in this case and our application of Alaska law to those
facts, we conclude that the Skinner Corporation is neither a potentially liable nor a
responsible party with regard to the Property. Accordingly, the Skinner Corporation
objects to its alleged designation as a liable or responsible party and respectfully requests
that ADEC determine that the Company is not a liable or responsible party with regard to
the subject Property.

I. Factual Background: The Alaska Real Estate Parking Lot

A. The Skinner Corporation Was Never An Owner or Operator.

The chain of title for the Property shows that the Skinner Corporation never
owned or operated the Property.2 Accordingly, the Company is not a liable person under
applicable Alaska law.’

2 The Skinner Corporation's only relationship to the Property is based on the fact that the Skinner Corporation held a
security interest on the Property because the owner of the Property owed money to the Skinner Corporation. The
Company never had any ownership interest in the Property. As 46.03.826(8)(B)'s express exemption for holders of
"an indicia of ownership primarily to protect [a] security interest" applies.
3 Under AS 46.03.822, a person has liability for releases at a "vessel or facility." A "facility" is defined for the
purposes of AS 46.03.822 to include:

[A] (i) building, structure, installation, equipment, well, pit, pond, lagoon, impoundment, ditch,

landfill, storage container, motor vehicle, rolling stock, aircraft, or pipe or pipeline, including a

pipe into a sewer or publicly-owned treatment works; (ii) site or area at which a hazardous

substance has been deposited, stored, disposed of, placed, or otherwise located; [but] . . . does not

include any consumer product in consumer use.
AS 46.03.826(3). Here, Skinner Corporation presumes that the “facility" at issue is synonymous with the Property,
and this response uses these terms interchangeably.
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B. Legal Description.

The Property is located at the corner of East 4™ Avenue and Gambell Street,
Anchorage, Alaska. The Property addressed is 717 East 4th Avenue and includes Lots
8A, 10, 11, and 12 of Block 20A, East Addition (RecKey No. 2004210926001; MOA
00209308-000, 00209307-000, 00209350-000, and 00209351-000).

1. Prior to 1979

In September 1947, the Property was sold by Fred J. Vagar and Mary S. Rattray
d/b/a Anchorage Motors (Sellers) to Northern Commercial Company pursuant to a
Warranty Deed. Exhibit C (hereinafter Exh. C). At the time of the sale, the sellers
disclosed that the Bank of Alaska was the only known creditor with an interest in the
Property. Id. The Northern Commercial Company operated various enterprises on the
Property, including a tire facility. Exh.D at 11.

In May 1957, Peacock Cleaners leased a portion of the Property to operate a dry
cleaning establishment. Exh. D at9. In 1964, C&K Sanitary Cleaners operated on the
Property. Exh. D at 10. It is our understanding that C&K Sanitary Cleaners took over
the operation of the Peacock Cleaner's establishment.

In May 1969, Northern Commercial Tire Co. (a division of Northern Commercial
Company) entered into an agreement with the City of Anchorage. Exh. E. Under the
agreement, Northern Commercial Tire Co. agreed to remove or repair a substandard
building located on the Property. Id. On May 22, 1969, the City of Anchorage sent
Northern Commercial Tire Co. a letter confirming that the Northern Commercial Tire Co.
had satisfied the terms of its agreement with the City. Exh. F.

At some point prior to the end of 1978, the buildings on the Property, including
the dry cleaning establishment and the tire facility, were razed. Exh. D at 11.

2. 1979: Sale of the Property to Fourth Avenue Gambell Limited
Partnership

In May 1979, Fourth Avenue Gambell Limited Partnership (FGLP) purchased the
Property from Northern Commercial Company. Exh. G. Title to the Property passed
from the Northern Commercial Company to FGLP. However, because FGLP did not pay

4 The Skinner Corporation has no information relating to the use of the Property before 1947.
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the full purchase price, FGLP owed money to the the Northern Commercial Company
and signed a promissory note agreeing to make payment for the remaining balance due.
As security for this debt, the Northern Commercial Company received a Deed of Trust.
Exhs. G, H. Thus, the Northern Commercial Company became a secured creditor,
holding only an indicia of ownership in the Property, to protect its security interest.

3. 1979 to the Present: FGLP has sole ownership and Control Over the
Property

FGLP has owned the Property since 1979 and we understand that over the past 28
years the Property has been used as a parking lot. In the early 1990s, FGLP notified the
Northern Commercial Company of the possible presence of hazardous substances on the
Property. Exh. L. To protect its security interest (Northern Commercial Co. still held the
Deed of Trust because FGLP had defaulted), the Northern Commercial Company and
FGLP shared the cost of conducting an environmental investigation of the Property.

In 1994, fifteen years after FGLP purchased of the Property, the Northern
Commercial Company changed its name to SC Distribution Co. Exh. I. Thereafter, on
May 31, 1994, under applicable Washington law, SC Distribution Co. adopted a
resolution dissolving SC Distribution, distributing assets to the sole shareholder, and
requiring that all actions against SC Distribution be brought within two years. Exh.J.

On March 2, 2001, the dissolved SC Distribution Co. executed an Assignment of
the [Promissory Note and] Deed of Trust from SC Distribution Co. to the Skinner
Corporation. Exh. K. The assignment did not (and could not) convey any ownership

interest in the Property. SC Distribution assigned only what it had: a security interest. i

In 2004, FGLP filed a quiet title action to clear title of the outstanding note and
Deed of Trust (the 1979 purchase from Northern Commercial Company). Exh. M. In its
Complaint, FGLP acknowledged that it had "sole ownership and control" over the
Property since FGLP purchased the Property in 1979 (emphasis added). Id. In response
to the quiet title action, on July 22, 2004, the Skinner Corporation voluntarily reconveyed
the Company's security interest in the Property to FGLP rather than proceed with
litigation. Exh. N. It is important to note that the reconveyance of a security interest

5 Under Washington law (applicable to Washington corporations), suit may be brought against a dissolved
corporation only if (1) the claim existed prior to the dissolution, and (2) the claim is brought within two years of the
corporation's dissolution. Ballard Square Condo. Owners Assoc. v. Dynasty Constr. Co., 158 Wn.2d 603, 616, 146
P.3d 914, 922 (2006). Here, any claim against SC Distribution relating to its pre-1979 ownership of the Property
expired in 1996.
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does not affect the title to the Property which, since 1979, was held by FGLP. Thus,
Skinner Corporation never had an ownership (title) interest to sell; it held only a security
interest which it conveyed to the grantor, FGLP.

To the best of the Skinner Corporation's knowledge, for the past 28 years, FGLP
has been the sole owner of the Property.

C. Known Owners, Operators, Lessors, and Lessees of the Property.

According to the information available to the Skinner Corporation, the following
persons and entities have owned, operated, or leased all or a portion of the Property:

L. Thomas Peterkin (purchase date unknown; sold in 1941);

2. Seth B. Cook [and Edna M. Cook] (purchased in 1941; sold in
1943);

3. Chris Poulsen and Bert Schock (purchased in 1941; sold in 1943);

4. Stefanja Ulrich (purchased in 1943; interest conveyed to Northern
Commercial Company in 1971);

5. Ken Hinchey (purchased in 1943; sold in 1944);

6. Donald J. Peterson (purchased in 1944; sold in 1947);

7. Fred Vagar and Mary Rattray (purchased in 1947; sold in 1947);

8. Northern Commercial Company (purchased in 1947 sold in 1979);
9. E.F. Craig on behalf of Peacock Cleaners (leased in 1957);

10.  Lloyd C. Conners and Frank A. Klith on behalf of C&K Sanitary
Cleaners (leased in 1964); and,

{1. Fourth Avenue Gambell Limited Partnership (purchased in 1979;
current owner).

See Exh. D at 8-10.
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II.  Skinner Corporation Is Not a Potentially Responsible or Liable Party

As stated in the ADEC's Letter, Alaska Statute (AS) 46.03.822 "establishes who is
liable for contamination.”" Simply put, the Skinner Corporation does not come within the
scope of the statute and, therefore, has no liability under AS 46.03.822.°

6 AS 46.03.822, Strict liability for the release of hazardous substances, provides in pertinent part (emphasis added):

(a) Notwithstanding any other provision or rule of law and subject only to the defenses set
out in (b) of this section, the exception set out in (i) of this section, the exception set out in
AS 09.65.240 , and the limitation on liability provided under AS 46.03.825 , the following
persons are strictly liable, jointly and severally, for damages, for the costs of response,
containment, removal, or remedial action incurred by the state, a municipality, or a
village, and for the additional costs of a function or service, including administrative
expenses for the incremental costs of providing the function or service, that are incurred
by the state, a municipality, or a village, and the costs of projects or activities that are
delayed or lost because of the efforts of the state, the municipality, or the village,
resulting from an unpermitted release of a hazardous substance or, with respect to
response costs, the substantial threat of an unpermitted release of a hazardous
substance:

(1) the owner of, and the person having control over, the hazardous substance at the
time of the release or threatened release; this paragraph does not apply to a consumer
product in consumer use;

(2) the owner and the operator of a vessel or facility, from which there is a release, or a
threatened release that causes the incurrence of response costs, of a hazardous
substance;

(3) any person who at the time of disposal of any hazardous substance owned or
operated any facility or vessel at which the hazardous substances were disposed of, from
which there is a release, or a threatened release that causes the incurrence of response
costs, of a hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or
treatment. or arranged with a transporter for transport for disposal _or _treatment, of
hazardous substances owned or possessed by the person, other than domestic sewage,
or by any other party or entity, at any facility or vessel owned or operated by another
party or entity and containing hazardous substances, from which there is a release, or a
threatened release that causes the incurrence of response costs, of a hazardous
substance;

(5) any person who accepts or accepted any hazardous substances, other than refined
oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
from which there is a release, or a threatened release that causes the incurrence of
response costs, of a hazardous substance.
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A. Definition of a Potentially Responsible or Liable Party

The Alaska Supreme Court has described the five categories of liable persons
under AS 46.03.822 as follows:

(1) Owners or controllers of hazardous substances;

(2)  Owners and operators of the facility from which hazardous substances were
released;

(3)  Owners and operators of the facility where hazardous substances were
disposed of;

(4)  Arrangers; and,
(5)  Transporters.

Berg v. Popham, 113 P.3d 604 (Alaska 2005) (interpreting the five categories of liable
persons under AS 46.03.822).

In light of the operative facts set out in Part I above, and the legal analysis in this
Section 11, it is clear that the Skinner Corporation does not fall within any of the five
categories of liable persons under AS 46.03.822 and is therefore not a liable person with
regard to the Alaska Real Estate Parking Lot.

B. The Skinner Corporation Is Not A Responsible Or Liable Person Under AS
46.03.822.

The Skinner Corporation is not responsible or liable for any costs associated with
the unpermitted release of a hazardous substance on the Property.7 As further described
below, the Company never owned or had control over any hazardous substance on the
Property; never owned or operated the Property; never arranged for transport, disposal, or

7 Applicable Alaska law defines a "release" as:
[S]pilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping,
Jeaching, dumping, or disposing into the environment, including the abandonment or discarding of
barrels, containers, and other closed receptacles containing any hazardous substance, but
excluding (A) any release that results in exposure to persons solely within a workplace, with
respect to a claim that those persons may assert against the persons' employer; and (B) emissions
from the engine exhaust of a motor vehicle, rolling stock, aircraft, or vessel.
AS 46.03.826(9). A "permitted release” is a "release occurring under the authority of a valid permit issued by the

department or by the Environmental Protection Agency." AS 46.03.745; AS 46.09.900(5).
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treatment of hazardous substances; and never accepted any hazardous substances for
transport.

1. The Skinner Corporation is not liable under AS 46.03.822(a)(1)
because it never owned or had control over any hazardous substance.

As described above in Part I.B., the Skinner Corporation has never owned,
operated, or controlled the Property and the Skinner Corporation has never owned or had
control over any hazardous substance on the Property.

2. The Skinner Corporation is not liable under AS 46.03.822(a)(2) or
(3) because it is not a current or past owner of operator of the Property.

(a)  The Skinner Corporation has never owned or operated the
Property.

In 1979, Northern Commercial Company sold all of its ownership interests in the
Property to FGLP and in return received partial payment and a Promissory Note secured
by a Deed of Trust. This security interest is not an ownership interest in the Property.
When Northern Commercial Company changed its name to SC Distribution Co. in 1994,
SC Distribution Co. acquired only what Northern Commercial Company had possessed:
a security interest in the Property. In turn, when SC Distribution Co. assigned the Deed
of Trust to the Skinner Corporation, Skinner Corporation again acquired only what SC
Distribution Co. had possessed: the same security interest in the Property.

Under Alaska statute, a person holding a security interest, is expressly excluded
from the definition of an owner or operator:

["Owner" and "Operator"] do not include a person, who without
participating in the management of a vessel of facility, holds indicia of
ownership primarily to protect that person's security interest in the vessel or
facility.

AS 46.03.826(8)(B). A Deed of Trust, such as the one that, prior to its reconveyance,
secured the interest in the Property, is a "security interest," and this exempts the Skinner
Corporation from the definition of owner or operator under AS 46.03 .826(8)(B).

A deed of trust is ‘a mortgage in effect,’ being only a somewhat different
device for accomplishing the same purpose, creating a security interest in
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land. . . . While some jurisdictions apply lien theory to mortgages and title
theory to deeds of trust, many others hold that whichever theory applies to
mortgages should carry over to deeds of trust. We therefore hold that a deed
of trust does not move title out of the trustor, but only creates a lien.

Brand v. First Federal Sav. & Loan Ass'n of Fairbanks, 478 P.2d 829, 831-32 (Alaska
1970) (footnotes omitted) (emphasis added). See also Parks Hiway Enterprises, LLC v.
CEM Leasing, Inc., 995 P.2d 657 (Alaska 2000) (holding that an "owner" under AS
46.03.822 is the person actually holding title to the property).

The Skinner Corporation never participated in the management of the Property.
The Skinner Corporation only held the Deed of Trust to protect its security interests in
the debt that FGLP owed to the Skinner Corporation. For all the reasons noted above, the
Skinner Corporation never owned or operated the Property, and has no liability under AS
46.03.822(a)(2) or (3).

(b)  The Skinner Corporation acquired no "owner" liability from
Northern Commercial Company or SC Distribution Co.

Because the Northern Commercial Company transferred all of its ownership
interest in the Property to FGLP in 1979, the only remaining interest eventually passing
to Skinner Corporation was a security interest in the form of a Deed of Trust. Skinner
Corporation acquired no "owner" liability from Northern Commercial Company or SC
Distribution Co.

3. The Skinner Corporation is not liable under AS 46.03.822(a)(4)
because it never arranged for transport, disposal, or treatment.

To be liable under AS 46.03.822(a)(4), an entity must have arranged for transport,
disposal, or treatment of a hazardous substance. The Skinner Corporation has never
owned, operated, or controlled the Property or any activities on the Property. Moreover,
the Skinner Corporation has never arranged for the transport, disposal, or treatment of
any hazardous substance at the Property. See also Berg, 113 P.3d at 609-10 (arranger
liability under AS 46.03.822(a)(4) requires some actual involvement in the decision to
dispose of waste that was substantial or integral). Here, Skinner Corporation had no
involvement in any decision about the disposal of waste to or from the Property.
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4. The Skinner Corporation is not liable under AS 46.03.822(a)(5)
because it never accepted any hazardous substances for transport.

Finally, the Skinner Corporation has no liability under AS 46.03.822(a)(5) because
it never accepted any hazardous substances for transport from the Property. As explained
above, the Skinner Corporation never owned, operated, or controlled the Property, any
activities on the Property, or any hazardous substances released on the Property.

In conclusion, the Skinner Corporation does not fall within any of the five
categories of liable or responsible persons under AS 46.03.822 and, therefore, has no
liability or responsibility for any release at the Property.

ITI. Responses to ADEC Inquiries

ADEC's January 17, 2007 letter to the Skinner Corporations poses seven questions
for the evaluation of the Skinner Corporation's potential responsibility or liability at the
Property. We have set forth the questions in italics below and our responses are set out
immediately below each question.

1. Provide your full name and company affiliation (if any).

This response was prepared by Short Cressman & Burgess PLLC on behalf of the
Skinner Corporation, a Washington corporation.

2. When you owned the property, what building structures, if any, existed on
the property?

See response in Parts I.B. and I1.B. above. The Skinner Corporation has never
owned the Property.

3. When you acquired the property, did you have any information whatsoever
related to the historic use of the property, including information related to
any businesses and/or companies that may have owned or operated the
property, or leased a portion of the property (please provide ADEC with
any documents you have in your possession related to historic operations at

the property).

SC-EPAQ000039





Rich Sundet
April 20, 2007
Page 11

See response in Parts I.B. and I1.B. above. The Skinner Corporation never
acquired the Property.

4. Please provide any information you might have with respect to the
operation of any dry cleaning establishments on the property.

Other than the brief history (and supporting exhibits) supplied in Part LB. above,
the Skinner Corporation possesses no documentation relating to the operation of any dry
cleaning establishments on the Property.

J. Summarize your activities on the property during ownership of the
property. If any hazardous substances were stored or used on site, please
describe the circumstances and time frame of storage andj/or use.

See response in Parts 1.B. and I1.B. above. The Skinner Corporation has never had
ownership of the Property.

6. Describe how you acquired the property from Northern Commercial
Company.

See response in Parts I.B. and ILB. above. The Skinner Corporation never
acquired the Property.

7. Please provide any information you might have regarding potential or
existing contamination on the property, including but not limited to:

The Skinner Corporation is aware of the presence of hazardous substance or
contamination on the Property. However, possession of such knowledge 1s not
determinative of whether or not a person is a liable party. In this case, the Skinner
Corporation never owned or controlled any hazardous substances on the Property; never
owned or operated the Property; never arranged for arranged for transport, disposal, or
treatment; and never accepted any hazardous substances for transport (See discussion in
Part I1.B. above). Thus, the Company is not a liable party at the Property site.

Nevertheless, the Company wishes to provide the following information to ADEC
in the spirit of full disclosure and cooperation. In the 1990s, SC Distribution and the
Skinner Corporation discussed the possibility of assigning the Deed of Trust from SC
Distribution to the Skinner Corporation. Aware that FGLP had defaulted on the
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Promissory Note, the Skinner Corporation, at that time, considered the possibility of
foreclosing on the Deed of Trust to acquire the Property. As part of its due diligence, as a
prospective owner, the Skinner Corporation jointly funded (with the owner (GFLP)) an
environmental investigation of the Property. Based on the results of that investigation
(vielding information that the Property was likely contaminated), Skinner Corporation
elected to not pursue any ownership interest in the Property. The environmental report
received by Skinner Corporation is enclosed as Exhibit O.

a. When you first became aware of the existence of any hazardous
substance or contamination on the property;

See response to Question 7, above.

b. Whether you were aware of contamination at the property before
sale;

See response to Question 7, above.

c. How you became aware of the existence of any hazardous
substances or contamination on the property;

See response to Question 7, above.

d. What actions you took after becoming aware of the existence of
contamination on the property;

See response to Question 7, above.

e. Please list all site investigations and/or reports that you are aware
of related to the contamination at the property (please provide
copies of any information related to those investigations and/or

reports).

See response to Question 7, above.
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IV. CONCLUSION

As a matter of law the Skinner Corporation cannot be liable or responsible because
it never owned the Property, never operated on the Property, and never exercised any
control over the Property. Further, as a secured party, Alaskan law provides the Skinner
Corporation with an express exception from such liability. Therefore, for the reasons set
forth above, we respectfully request that ADEC determine that the Skinner Corporation is
not a liable or responsible party at the Property.

Thank you for your attention to this matter and please contact me at
(206) 682-3333 if you have any questions.

Sincerely,

SHORT CRESSMAN & BURGESS PLLC

Richard A. Du Bey

Enclosures

cc:  Victoria Childs, Skinner Corporation
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bee:  Leslie Clark (w/out enclosures)
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STATE OF ALASKA fesce

DEPARTMENT OF LAW Environmental

1031 WEST 4* AVENUE, SUITE 200

ANCHORAGE, ALASKA 99501-199+4

QOFFICE OF THE ATTORNEY GENERAL PHONE: (907) 269-5274
FAX: (907) 278-7022
May 12, 2008 '
RECEIVED

Richard A. Du Bey
Short Cressman & Burgess PLLC MAY 16 2008
999 Third Avenue, Suite 3000 .
Seattle, Washington 98104-4088 SHORT CRESSHAN & BUGESS. PLLE

Dear Mr. Du Bey:

On April 20, 2007 you provided a response to the ADEC Notice Letter sent on January 17,
2007. We have reviewed that letter, its attachments and other documents we have obtained through
our own research and have determined that additional information is needed with respect to Skinner
Corporation’s involvement, or the involvement of any successors or subsidiaries of Skinner
Corporation, in the Alaska Real Estate Parking Lot site in Anchorage, Alaska. We would request
that Skinner Corporation supplement its prior response by answering the following questions and/or
providing the following documents:

1. Please describe and document Skinner Corporation's purchase of Northern
Commercial Company ("NCC"), a Delaware corporation, effective December 30,
1976.

2. Please describe and document whether Skinner's purchase of NCC in 1976 included

any assumption or disposition of NCC's liabilities.

3. Please describe and document the relationship between NCC and NC Machinery Co.
("NC"), a Washington corporation, at the time of Skinner's purchase of NCC, i.e.
after December 30, 1976, who owned and managed NC?

4, On September 28, 1978, NC received a certificate of Withdrawal as a domestic
corporation from the State of Alaska. Please identify the corporate entity and its filing
status with the State of Alaska associated with NC's continued business in Alaska
after September 28, 1978.

5. Please identify the management personnel responsible for NC's operations in Alaska
from December 30, 1976, through July 27, 1994, including management personnel
responsible for the NC Tire Service Center previously located at 735 W. Fourth
Avenue Anchorage.

6. With regard to NC management personnel responsible for Alaska operations and

responsive to question 5, please further identify to whom such personnel reported at
NC's corporate headquarters in Seattle.
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10.

11,

12.

3.

Page 2 of 2

Please indicate when Skinner became aware of possible contamination at the Fourth
Avenue Gambell property in Anchorage.

Please describe Skinner's role in procurement and administration of a 1997 hazardous
substances site investigation for the Fourth Avenue Gambell property conducted by
EPMI. DEC has only been provided with a copy of December 1997 draft EPMI
report; was a final report ever prepared?

Please describe and document whether Skinner has "beg[un] operations to contain and
clean up the hazardous substance” according to AS 46.03.822(b)(2) in order to
preserve the security interest exemption under Alaska hazardous substances law.

Please explain why NCC filed Articles of Amendment with the Washington Secretary
of State on January 3, 1994, renaming NCC to be SC Distribution Co. ("SC"), and
thereafter filed Articles of Dissolution with the Washington Secretary of State on July
27-28, 1994, for both NCC, now known as SC and NC Machinery, Inc.

What consideration did NCC receive in assigning the Fourth Avenue Gambell deed
of trust to SC on March 2, 2001?

Please identify and document the officers, directors and shareholders of Skinner,
NCC, NC and SC from December 30, 1976, through July 27, 1994.

Please identify the management relationship between NCC, NC and Skinner during
the period December 30, 1976, through July 27, 1994. Specifically, please identify
which Skinner personnel, if any, were responsible for oversight and performance of
NCC and/or NC. Please identify and document how such oversight was conducted.

We would appreciate a response within 30 days of your receipt of this letter. If you should
have any questions, please do not hesitate to call.

Sincerely,

TALIS J. COLBERG

ATTORNRY GENERAL

JAC/gyb

cc: Todd Blessing, ADEC
Jim Frechione, ADEC
Lawrence Albert
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LAW OFFICES

SHORT CRESSMAN & BURGESS PLLC

999 THIRD AVENUE, SUITE 3000

LESLIE C. CLARK CLAUDIA KILBREATH SHANE A. MOLONEY JENNIFER L. SANSCRAINTE
JOHN B. CROSETTO RUSSELLS. KING SEATTLE, WASHINGTON 98104-4088 JAMES A. OLIVER ROBERT A. STEWART *
PAUL J. DAYTON ROBERT S. KLEIN CHRISTINE A. POTHERING JOHN D. SULLIVAN
RICHARD A. DU BEY ANDREW W. MARON FAX: (206) 340-8856 JESSE D. RODMAN BARBARA A. WEST
TATYANAA. GIDIRIMSKI ~ SCOTT M. MISSALL MICHELLE ULICK ROSENTHAL ~ LISA A. WOLFARD

(206) 682-3333 * OF COUNSEL

www.scblaw.com

July 22, 2008

VIA FEDERAL EXPRESS

Office of the Attorney General for State of Alaska
Jennifer A. Currie, Assistant Attorney General
1031 West 4 Avenue, Suite 200

Anchorage, Alaska 99501-1994

Re:  Supplemental Response by the Skinner Corporation to the ADEC January
17, 2007, Notice Letter (ADEC File No. 2100.38.434)

Dear Ms. Currie:

As you know, we represent the Skinner Corporation, a business organized under
the laws of the State of Washington (Skinner Corporation or the Company). On January
17,2007, the Alaska Department of Environmental Conservation (ADEC) sent a letter to
the Skinner Corporation concerning alleged contamination found to be located at the
Alaska Real Estate Parking Lot (the Property or the Alaska Real Estate Parking Lot),
located at 717 East 4th Avenue, Anchorage, AK. The Property is owned and operated by
the Fourth and Gambell Limited Partnership (FGLP). On May 12, 2008the Skinner
Corporation responded to the ADEC January 17, 2007 letter (ADEC Notice Letter).

Some twelve months later, on May 12, 2008, the Company received a second letter
concerning the Alaska Real Estate Parking Lot, this time from the Office of the Attorney
General for the State of Alaska (Attorney General). The letter from the Attorney
General posed a number of questions and requested that the Company answer the
questions by submitting a supplemental response, to its initial April 20, 2007 response to
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the ADEC Notice Letter, within 30 days. Thereafter, on June 23, 2008, Attorney General
agreed to extend the deadline for the Company's supplemental response until July 23,
2008.

In short, he Attorney General's May 12, 2008 letter was based on the Attorney
General's determined that "additional information is needed with respect to Skinner
Corporation's involvement, or the involvement of any successors or subsidiaries of
Skinner Corporation, in the Alaska Real Estate Parking Lot site in Anchorage, Alaska.”
(Attorney General Letter at Para. 1).! The Company has reviewed the Attorney General's
inquires and completed its investigation and this letter (with exhibits) constitutes the
Skinner Corporation's formal supplemental response to the January 17, 2007 ADEC

Notice Letter.’

This supplemental response begins with an overview of the pertinent factual
background concerning the Property and the Skinner Corporation's relationship to
Northern Commercial Company and Northern Commercial Company's subsidiaries.’
This overview is intended to review, supplement, and clarify the facts set forth in the
Skinner Corporation's initial April 20, 2007 response to ADEC.* We next review
applicable Alaska and Washington law, supplementing the analysis previously provided
in the Skinner Corporation's initial response to ADEC. Finally, we answer each of the
specific inquires set out in the Attorney General's May 12, 2008 letter.

Our legal conclusion, based on a thorough review of the operative facts and our
application of Alaska and Washington law to those facts, is consistent with our initial
conclusion of May 12, 2008 . Under applicable law, the Skinner Corporation is neither a
potentially liable nor a responsible party with regard to the Property.

' A copy of the Attorney General Letter is attached as Exhibit A.

% A copy of the ADEC Letter is attached as Exhibit B.
3 To avoid confusion, we will refer to all corporations referenced herein by their full corporate name, e.g., Northern

Commercial Company or the Skinner Corporation.
* A copy of the Sinner Corporation's April 20, 2007 response to ADEC is attached as Exhibit C.
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L. Pertinent Factual Background

A. Northern Commercial Company's Involvement with the Alaska Real Estate
Parking Lot Site.

Two distinct parcels comprise the Alaska Real Estate Parking Lot site. Parcel 1
consists of Lot 8A (formerly Lots 7, 8 and 9) of Block 26A, East Addition (Parcel ID No.
0020930800014) (hereinafter Parcel 1). Parcel 2 consists of Lots 10, 11, 12 of Block
26A, East Addition (Parcel ID Nos. 0020930700016; 002093500016; 0020935100014)

(hereinafter Parcel 2).
1. Parcel 1.

Parcel 1 was purchased by Stefanja Ulrich in 1943. Exhibit D at 8 (hereinafter
Exh. D). The use of Parcel 1 prior to 1957 is not known. In May 1957, Peacock
Cleaners leased Parcel 1 from Stefanja Ulrich to operate a dry cleaning establishment.
Exh. D at 9. In 1964, C&K Sanitary Cleaners operated on Parcel 1 (/d. at 10), and it is
our understanding that C&K Sanitary Cleaners took over the operation of the Peacock

Cleaner's establishment.

On July 7, 1971, Northern Commercial Company purchased Parcel 1 from the
Estate of Stefanja Ulrich. Id. Aerial photographs found by Environmental Project
Management, Inc. (EPI) from July 1971 show that the building in the area of the dry
cleaning facility located on Parcel 1 was removed. A copy of the Final EPMI Report
dated February 1998 (hereinafter Final EPMI Report) is attached as Exhibit E. The Final
EPMI Report indicates that the dry cleaning facility was removed some time between
1969 and July 1971. Exh. E at 2. Accordingly, it appears that the dry cleaning facility
was not located on Parcel 1 at the time of Northern Commercial Company's purchase. In
any event, Northern Commercial Company never operated a dry cleaning facility on the
Alaska Real Estate Parking Lot.

2. Parcel 2.

In 1947, Northern Commercial Company purchased Parcel 2. Exh. F. Northern
Commercial Company operated various facilities on Parcel 2, including a tire facility. In
May 1969, Northern Commercial Tire Co. (what is believed to have been a trade name of
Northern Commercial Company) entered into an agreement to remove a substandard

5 Northern Commercial Company was a large company with many divisions, subsidiaries, and trade names. The
Skinner Corporation believes that Northern Commercial Tire Co. was a trade name of Northern Cominercial
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building located on Parcel 2 (Exh. G), and on May 22, 1969, the City of Anchorage sent a
letter to Northern Commercial Tire Co. confirming that the requirements of said
agreement were satisfied. Exh. H. Sometime prior to 1978, Northern Commercial
Company removed the buildings associated with the tire facility and discontinued active
operations on Parcel 2. Exh. D at 11.

3. 1979 Sale of Parcels 1 and 2 to The Fourth Avenue Gambell Limited
Partnership.

In May 1979, FGLP purchased Parcels 1 and 2 (i.e., the Property) from Northern
Commercial Company. Exh. 1. FGLP made a down payment for the Property and signed
a promissory note (Promissory Note) agreeing to make payment of the remaining balance
due. As security for the Promissory Note, FGLP executed a Deed of Trust in favor of
Northern Commercial Company. Thus, Northern Commercial Company became a
secured creditor of FGLP, with Northern Commercial Company's only indicia of
ownership in the Property being its security interest.

B. Skinner Corporation's 1976 Purchase of Northern Commercial Company.

On December 30, 1976, the Skinner Corporation purchased all of the issued and
outstanding stock of Northern Commercial Company. A copy of the Stock Purchase and
Sale Agreement without exhibits is attached as Exhibit J. Prior to the Skinner
Corporation's purchase, Northern Commercial Company was comprised of two principal
divisions with operations in the United States and Canada: NC Machine (its machine
division) and NC Retail (its retail division) /d. Each division was comprised of various
subsidiary corporations that were wholly owned by Northern Commercial Company.

The Skinner Corporation's primary objective in purchasing Northern Commercial
Company was to acquire Northern Commercial Company's U.S. assets related to NC
Machine. Id. at 7. Accordingly, prior to the December 30, 1976 closing of the purchase,
Northern Commercial Company sold all the assets of NC Retail and the stock of Northern
Commercial Ltd. (Northern Commercial Company's foreign subsidiary) to Alaska
Commercial Company, an Alaska corporation (Skinner Corporation has never been
involved with the Alaska Commercial Company). Id. Subsequently, on December 30,
1976, the Skinner Corporation purchased all of the issued and outstanding stock of
Northern Commercial Company.

Company as Northern Commercial Tire Co. was not a subsidiary of Northern Commercial Company as of the time
of Skinner Corporation's purchase of Northern Commercial Company.

630384.5/016861.00012

SC-EPA000051






Jennifer A. Currie
July 22, 2008
Page 5

At the time of the acquisition, Northern Commercial Company wholly owned the
following subsidiaries: NC Machinery, Co., a Washington corporation; NC Marine Co.,
a Washington corporation; Northern Commercial Company, Inc., a Washington
corporation; and Washington Commercial Corporation, a Washington corporation. Exh.
Id. at 5. In addition to these wholly owned subsidiaries, Northern Commercial Company
owned various parcels of real property including the Property.

The Skinner Corporation did not assume any of Northern Commercial Company's
liabilities as a result of the Skinner Corporation's acquisition of Northern Commercial
Company. As is generally the case in stock sales, the liabilities of Northern Commercial
Company, both known and contingent, remained the liabilities of Northern Commercial
Company after the Skinner Corporation's acquisition, to be only satisfied by the assets of
Northern Commercial Company. Further, as is generally the case in stock deals of this
nature, the assets and the known liabilities of Northern Commercial Company were
disclosed to the Skinner Corporation prior to the acquisition. Id. at 18-19. However, the
Skinner Corporation did not itself guarantee any of Northern Commercial Company's
liabilities as a part of the acquisition.

C. Change of Northern Commercial Company from a Delaware Corporation to
a Washington Corporation.

On September 28, 1978, Northern Commercial Company changed from a
Delaware corporation to a Washington corporation. This change was facilitated by an
Agreement and Plan of Merger dated September 8, 1978. Exh. K. Consequently, on
September 28, 1978, Northern Commercial Company received a Certificate of
Withdrawal as a domestic corporation from the State of Alaska, and contemporaneous
therewith, Northern Commercial Company filed and received authorization from the
State of Alaska to conduct business as a foreign corporation. Exh. L.

D. Northern Commercial Company's Sale of Assets to Tractor & Equipment,
Co.

On December 18, 1993, Northern Commercial Company sold the vast majority of
its assets to Tractor & Equipment, Co., a Montana corporation. A copy of the Asset
Purchase Agreement without exhibits is attached hereto as Exhibit M. As a part of this
sale, Northern Commercial Company sold its corporate name and all of its associated
trade names, including the trade names of its subsidiaries. Further, as part of the sale
Northern Commercial Company covenanted that neither it nor any of its subsidiaries
would use any of their corporate names or associated trade names, including, the trade
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name NC Machine Co. Exh. M at 38. Consequently, Northern Commercial Company
changed its corporate name to SC Distribution Co. on December 30, 1993. SC
Distribution Co. at that time held the assets of the former Northern Commercial Company
that were not included in the asset sale to the Tractor & Equipment, Co. SC Distribution
Co. dissolved on May 31, 1994 and began winding down its affairs. Exh. N.

E. FGLP was the Sole Owner and Operator with Exclusive Control Over the
Property from 1979 to the Present.

FGLP has owned the Property since 1979, and we understand that over the past 28
years the FGLP has operated and used the Property as a parking lot. As stated above, as
result of Northern Commercial Company's sale of the vast majority of its holdings to
Tractor & Equipment, Co. (including its corporate names and trade names), Northern
Commercial Company changed its name to SC Distribution Co. and SC Distribution Co.
began winding down its affairs. Ultimately, on May 31, 1994, SC Distribution Co.
adopted a resolution dissolving SC Distribution Co. As a result of the dissolution, all of
the assets of SC Distribution Co. (i.e., the remaining assets of the former Northern
Commercial Company) were distributed to SC Distribution Co.'s sole shareholder, the
Skinner Corporation. Included in these distributed assets was the Deed of Trust that
Northern Commercial Company held on the Property which was subsequently assigned
to the Skinner Corporation on March 2, 2001. Exh. O.

In 2004, FGLP filed a quiet title action to clear title the Property of the outstanding
note and Deed of Trust. Exh. P. In its Complaint, FGLP acknowledged that it had "sole
ownership and control" over the Property since FGLP purchased the Property in 1979
(emphasis added). Id. In response to the quiet title action, on July 22, 2004, the Skinner
Corporation voluntarily re-conveyed the Company's security interest in the Property to
FGLP rather than proceed with litigation. Exh. Q. The re-conveyance of a security
interest did not affect the title to the Property which, since 1979, was held by FGLP.
Thus, Skinner Corporation never had an ownership (title) interest to sell; it held only a
security interest which it re-conveyed to the grantor, FGLP.

To the best of the Skinner Corporation's knowledge, for the past 28 years, FGLP
has been the sole owner and operator of the Property.
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II.  Legal Analysis

A. The Skinner Corporation is not Responsible or Liable Person Under AS
46.03.822.

As stated in our April 20, 2007 letter to ADEC, the Skinner Corporation does not
come within the scope of Alaska's hazardous substances statute, Alaska Statute (AS)
46.03.822, and, therefore, has no liability under AS 46.03.822.% The analysis set forth in

¢ AS 46.03.822, Strict liability for the release of hazardous substances, provides in pertinent part (emphasis added):

(a) Notwithstanding any other provision or rule of law and subject only to the defenses set
out in (b) of this section, the exception set out in (i) of this section, the exception set out in
AS 09.65.240 , and the limitation on liability provided under AS 46.03.825 , the following
persons are strictly liable, jointly and severally, for damages, for the costs of response,
containment, removal, or remedial action incurred by the state, a municipality, or a
village, and for the additional costs of a function or service, including administrative
expenses for the incremental costs of providing the function or service, that are incurred
by the state, a municipality, or a village, and the costs of projects or activities that are
delayed or lost because of the efforts of the state, the municipality, or the village,
resulting from an unpermitted release of a hazardous substance or, with respect to
response costs, the substantial threat of an unpermitted release of a hazardous

substance:

(1) the owner of, and the person having control over, the hazardous substance at the
time of the release or threatened release; this paragraph does not apply to a consumer
product in consumer use;

(2) the owner and the operator of a vessel or facility, from which there is a release, or a
threatened release that causes the incurrence of response costs, of a hazardous

substance;

(3) any person who at the time of disposal of any hazardous substance owned or
operated any facility or vessel at which the hazardous substances were disposed of, from
which there is a release, or a threatened release that causes the incurrence of response
costs, of a hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with _a transporter for transport for disposal or treatment, of
hazardous substances owned or possessed by the person, other than domestic sewage,
or by any other party or entity, at any facility or vessel owned or operated by another
party or entity and containing hazardous substances, from which there is a release, or a
threatened release that causes the incurrence of response costs, of a hazardous

substance;

(5) any person who accepts or accepted any hazardous substances, other than refined

oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
from which there is a release, or a threatened release that causes the incurrence of

response costs, of a hazardous substance.
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our initial April 20, 2007 letter concerning the Skinner Corporation's lack of 11ab111ty
under AS 46.03.822 is reaffirmed and incorporated herein by this reference.” However,
after reviewing the specific inquiries set out in the Attorney General's May 20, 2008
letter, we are compelled to clarify the record and respond to the erroneous assertion that a
security interest holder must begin operations to contain and clean up hazardous
substances in order to preserve a security interest exemption under Alaska hazardous
substances law.

The assertion set out above is not correct. Under Alaska law, there 1s no
prerequisite that a mere security interest holder must begin operations to contain or clean
up a hazardous substance in order to preserve its security interest exemption. The
citation that the Attorney General references in its Inquiry No. 9 on Page 2 of the May
20, 2008 letter, AS 46.03.822(b)(2), pertains to a potential defense against liability, to be
asserted by a person who is otherwise liable under AS 46.03.822(a) (i.e., an owner,
operator, controller, arranger or transporter) In the instant case, the Skinner
Corporation, a mere security interest holder, is not otherwise liable under AS 46.03.822,
and therefore the defenses set forth in AS 46.03.822 are neither necessary or available.

7 The Skinner Corporation is not a current or past owner of, or operator on, the Property, and consequently is not
liable under AS 46.03.822 (a)(2) or (a)(3). Further, the Skirmer Corporation was never an "arranger” or
"transporter” with regard to hazardous substances on the Property or an owner or controller of hazardous substances
on the Property, and consequently is not liable under AS 46.03.822(a)(1), (a)4) or (a)(5). The Skinner Corporation
held a security interest in the property from 1994 through 2004, and under Alaska statute, the Skinner Corporation is
not an "owner" or an "operator” as the definition of "owner" or "operator" does not "include a person, who without
participating in the management of a vessel or facility, holds indicia of ownership primarily to protect that person's
security interest in the vessel or facility." AS 46.03.826(8)(B).

8 In particular, AS 46.03.822(b) provides in pertinent part:

(b) In an action to recover damages or costs, a person otherwise liable under this section is relieved
from liability under this section if the person proves
(D) that the release or threatened release of the hazardous substance to which the damages
relate occurred solely as a result of
A an act of war; .

B) except as provided under AS 46.03.823(c) and 46.03.825(d), an intentional or
negligent act or omission of a third party, other than a party or its agent in privity of
contract with, or employed by, the person, and that the person
1) exercised due care with respect to the hazardous substance; and
(i1) took reasonable precautions against the act or omission of the third
party and against the consequences of the act or omission; or
© an act of God; and
(2) in relation to (1)(B) or (C) of this subsection, that the person within a reasonable period
of time after the act occurred,
(A) discovered the release or threatened release of the hazardous substance; and
(B) began operations to contain and clean up the hazardous substance.
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Simply put, the assertion made by the Attorney General, with regard to the Skinner
Corporation, is inapplicable in this case.

B. Skinner Corporation is not Liable for Northern Commercial Company's
Liabilities.

The Skinner Corporation, as the former parent corporation of Northern
Commercial Company, is not liable for the alleged liabilities of Northern Commercial
Company. Consequently, any exposure that Northern Commercial Company may have
under AS 46.03.822 remains with Northern Commercial Company and does not flow to

the Skinner Corporation.

1. Skinner Corporation is not a Guarantor of Northern Commercial
Company's Liabilities.

When the Skinner Corporation acquired Northern Commercial Company via a
stock sale, the Skinner Corporation did not expressly assume or guarantee any of
Northern Commercial Company's existing or contingent liabilities. As is generally the
case in stock sales, the liabilities of Northern Commercial Company, both known and
contingent, remained the liabilities of Northern Commercial Company after the Skinner
Corporation's acquisition, and such liabilities can only be satisfied by the assets of
Northern Commercial Company. Put another way, the assets and liabilities of Northern
Commercial Company were unaffected by the December 30, 1976 acquisition.
Accordingly, the Skinner Corporation is insulated from the liabilities of Northern

Commercial Company.’

2. Both Washington and Alaska Law Recognize that a Parent
Corporation is Generally Not Liable for the Wrongs of Its Wholly

Owned Subsidiary.

Under both Washington law and Alaska law, a parent corporation is generally not
liable for the wrongs of its wholly owned subsidiary. See, Minton v. Ralston Purina Co.,
146 Wn.2d 385, 47 P.3d 556 (2002); See also, Jackson v. General Electric Co., 514 P.2d
1170 (Alaska 1973). This general rule is consistent with the fundamental legal principal

°If an individual buys stock in Microsoft, that individual does not guarantee Microsoft's liabilities. Such individual's
liability risk is the limited to the cost of his or her investment. Similarly, when the Skinner Corporation bought
Northern Commercial Company, its liability exposure is limited to cost of its investment, i.e., the purchase price for

the shares of stock.
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that courts will respect a corporate structure and its accompanying limited liability so
long as the corporation's shareholders have not intentionally abused the corporate form to
violate a duty owed to an unprotected third party, and so long as no fraud or injustice is
perpetrated upon third parties. See, Meisal v. M&N Modern Hydraulic Press Co., 97
Wn.2d 403, 409, 645 P.2d 689 (1982); See also, Uchitel Company v. The Telephone
Company, 646 P.2d 229, 234 (Alaska 1982) citing Elliot v. Brown, 569 P.2d 1323, 1326
(Alaska 1977). Consequently, under the general rule applicable to parent and subsidiary
corporations, the Skinner Corporation cannot be found liable for the liabilities of
Northern Commercial Company or the liabilities of Northern Commercial Company's

wholly owned subsidiaries.

3. Washington Law Governs the Determination of Whether Northern
Commercial Company's Corporate Veil May Be Pierced.

Generally, all states recognize an exception to the limited liability of a
corporation's shareholders, typically referred to as "piercing the corporate veil." Itis also
a well-recognized legal principle that the laws of the state of incorporation governs the
determination of whether a company's corporate veil can be pierced. Fletcher Cyclopedia
of Corporations §§ 41, 43.72, 4223.50; Kellers Systems v. Transport International Pool,
Inc., 172 F. Supp. 2d. 992 (N.D. 1. 2001); Lily Transportation Corp. v. Royal Institution
Services, Inc., 64 Mass. App. 179, 832 NE.2d 666 (2005); SR International Business
Insurance Co., Ltd. v. World Trade Center Properties, LLC, 375 F. Supp. 2d. 238 (S.D.
NY 2005). Consequently, Washington law is the appropriate choice of law in
determining whether it is appropriate to pierce to the corporate veil of a Washington
subsidiary corporation (Northern Commercial Company) in order to reach 1its
Washington parent corporation (the Skinner Corporation).

Alaska courts have yet to definitively rule on whether it will apply the local law of
the state of incorporation to determine whether to pierce the corporate veil of a foreign
corporation doing business in Alaska.!® However, Alaska courts look to the Restatement
(Second) of Conflict of Laws for guidance to resolve choice of law issues. Palmer G.
Lewis Co. v. ARCO Chemical Co., 904 P.2d 1221, 1227 (Alaska 1995). Pursuant to
Section 307 of the Restatement (Second) Conflict of Laws, pertaining to shareholders’
liability, "[t]he local law of the state of incorporation will be applied to determine the

19 The issue was raised by the appellants in Nerox Power Systems, Inc. v. M-B Contracting Co., Inc., 54 P.3d 791
(Alaska 2002), but the Alaska Supreme Court declined to address the issue because the appellants raised it for the
first time on appeal and because the two applicable laws at issue in the case, Nevada law and Alaska law, were

substantially similar.
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existence and extent of a shareholder's liability to the corporation for assessments or
contributions and te its creditors for corporate debts" (emphasis added). The rationale
behind this rule is explained in Comment a. to § 307 which provides in pertinent part:

The local law of the state of incorporation will be applied to determine such
issues because (1) this is the law which the shareholders, to the extent that
they thought about the question, would usually expect to have applied to
determine their liability, (2) exclusive application of this law will assure
uniform treatment of shareholders or classes of shareholders and (3) this
state will usually have the dominant interest in the determination of this

issue.

Consistent with Alaska's choice of law principles, and the almost universal premise that
the local law of the state of incorporation will determine the liability of a corporation's
shareholders, Washington law is the appropriate choice of law for the purpose of
determining whether Northern Commercial Company's corporate veil should be pierced
to assess liability against the Skinner Corporation.

4, Washington Law Does Not Support Piercing Northern Commercial
Company's Corporate Veil. 1

The general rule in Washington is that it extremely difficult to pierce the corporate
veil. The corporate form will be respected so long as the corporation's shareholders have
not intentionally abused the corporate form to violate a duty owed to an unprotected and
injured party, and so long as no fraud or injustice is perpetrated upon third parties.
Grayson v. Nordic Construction, Co., 92 Wn.2d 548, 599 P.2d 1271 (1979). The seminal

"' In any event, Alaska law would not support piercing the corporate veil either. Under Alaska law, a parent
corporation may be held liable for the wrongs of its subsidiary when the parent uses the separate corporate form to
"defeat public conveninece, justify wrong, commit fraud, or defend crime." Jackson v. General Electric Co., 514
P.2d 1170, 1172-1173 (Alaska 1973). Additionally, under Alaska law a parent corporation may be liable for the
conduct of a subsidiary when the "subsidiary is the mere instrumentality of the parent" because "the two
corporations are so closely intertwined that they do not merit treatment as separate entities." /d. at 1173. Here, there
is no evidence to suggest that the Skinner Corporation used its corporate form for anything but to conduct legitimate
business enterprises. Further, any assertion that Northern Commercial Company or any of its subsidiaries were the
mere instruments of the Skinner Corporation is unfounded and preposterous. The Skinner Corporation inherited the
corporate structure of Northern Commercial Company when it purchased Northern Commercial Company in 1976.
The Skinner Corporation neither incorporated Northern Commercial Company nor did the Skinner Corporation
finance Northern Commercial Company. Moreover, Northern Commercial Company was sufficiently capitalized so
that it could conduct its own operations, so much so, that in 1993 the majority of its assets were sold to Tractor &
Equipment, Co. for over $20,000,000. For all purposes Northern Commercial Company and the Skinner
Corporation were treated, and should be regarded, as separate and distinct entities.
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case in Washington regarding piercing the corporate veil is Meisel v. M&N Modern
Hydraulic Press Co., 97 Wn.2d 403, 645 P.2d 689 (1982), which sets forth a two part

test for corporate disregard:

1) The corporate form must be intentionally used to violate or evade a duty;
and

2) Disregard of the corporate form must be necessary and required to prevent
unjustified loss to the injured party.

Here, there is no evidence to suggest that the Skinner Corporation either
intentionally abused Northern Commercial Company's corporate form in any manner or
violated any duties Northern Commercial Company may have owed to any third party.
The Skinner Corporation essentially inherited the corporate form chosen by Northern
Commercial Company when the Skinner Corporation acquired Northern Commercial
Company in 1976. Aside from changing the state of incorporation of Northern
Commercial Company to the state of Washington (the same state as Skinner has always
been incorporated in), the inherited corporate form originally chosen by the Northern
Commercial Company remained largely intact until the Skinner Corporation sold the
majority of Northern Commercial Company's assets in 1993.

Further, under Washington law, the fact that a corporation is wholly owned by one
person or one corporation neither lessens its legal status nor weighs in favor of corporate
disregard. See, Grayson v. Nordic Constr. Co., Inc., 92 Wn.2d 548, 552-33, 599 P.2d
1271 (1979). In Minton v. Ralston Purina Co., 146 Wn.2d 385, 47 P.3d 556 (2002), the
Washington State Supreme Court held that, in order to pierce the corporate veil of a
parent corporation, a party must show an "overt intention by the corporation to disregard
the corporate entity in order to avoid a duty owed to the party seeking to invoke the
doctrine." Id. at 398. The Minton Court emphasized that "mere common ownership of
stock, the same officers, employees etc., does not justify disregarding the separate
corporate identities unless a fraud is belng worked upon a third person." Id. at 399
quoting Rena-Ware Distribs., Inc. v. State, 77 Wn.2d 514, 518, 463 P.2d 622 (1970)."

12 The Minton Court further reasoned that Washington law is in accord with Supreme Court precedent concerning
cases brought under the Comprehensive Environmental Response, Compensation, and Liability Act of 1980
(CERCLA), 42 USC §§ 9601-9675, quoting from Supreme Court's decision in United States v. Bestfoods, 524 U.S.
51, 61 ("It is general principal of corporate law deeply 'ingrained in our legal systems' that a parent corporation (so-
called because of control through ownership of another corporation's stock) is not liable for the acts of its
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Admittedly, there was commonality in the officers and directors of the Skinner
Corporation, Northern Commercial Company, and NC Machinery Co. See Exhibits R, S,
T, U. However, unless there is a showing that there was an overt intention by these
entities and these individuals to disregard the corporate form in order to commit a fraud
on an outside party, such commonality is irrelevant to the determination of whether or not
the corporate veil should be pierced. We are aware of no evidence even suggesting that
any of these entities have conducted their businesses in an illegitimate manner.
Accordingly, any alleged liability of Northern Commercial Company or its subsidiaries
cannot be asserted directly against the Skinner Corporation

5. Claims Against the Now Dissolved SC Distribution Co. are Barred.

Under the survival statute of the Washington Business Corporations Act, RCW
23B.14.340, for corporations who dissolve prior to June 7, 2006, claims against a
dissolved corporation, its directors, officers, or shareholders, whether arising prior to or
after dissolution must be brought within two years of the corporation's dissolution. RCW
23B.14.340. Consequently, all claims against SC Distribution Co. (formerly Northern
Commercial Company), the Skinner Corporation, and their officers and directors expired
on May 31, 1996, two years after SC Distribution Co.'s dissolution.

III. Responses to Attorney General's Inquiries
The Skinner Corporation responds to the Attorney General's Inquires as follows:

1. Please describe and document Skinner Corporation's purchase of
Northern Commercial Company ("NCC"), a Delaware corporation, effective December
30, 1976.

See response in Part .B above.

2. Please describe and document whether Skinner's purchase of NCC
in 1976 included any assumption or disposition of NCC's liabilities.

~ See response in Parts I.B and I1.B.1 above. We are unclear what the Attorney
General means in inquiring as to whether the Skinner Corporation's acquisition of
Northern Commercial Company included a "disposition of NCC's liabilities." As stated
above, Northern Commercial Company's liabilities were unaffected by the Skinner

subsidiaries." (quoting William O. Douglas & Carrol M. Shanks, Insulation from Liability Through Subsidiary
Corporations, 39 Yale L.J. 1, 193 (1929)))
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Corporation's acquisition. If our response concerning this inquiry is insufficient, we ask
the Attorney General to clarify what is meant when it asks the Skinner Corporation to
describe and document whether the acquisition included any "disposition of NCC's
liabilities," and we would be happy to supplement this response.

3. Please describe and document the relationship between NCC and
NC Machinery Co. ("NC"), a Washington corporation, at the time of Skinner's purchase
of NCC, i.e., after December 30, 1976, who owned and managed NC?

See response in Part I.B above. At the time of the Skinner Corporation's
acquisition of Northern Commercial Company, NC Machinery Co. was wholly-owned by
Northern Commercial Company. After the Skinner Corporation's acquisition of Northern
Commercial Company, NC Machinery Co. continued to be a wholly-owned subsidiary of
Northern Commercial Company. We have attached a schedule of officers and directors
of NC Machinery Co. from 1977 through July 27, 1994 as Exhibit R.

4. On September 28, 1978, NC received a certificate of Withdrawal as
a domestic corporation from the State of Alaska. Please identify the corporate entity and
its filing status with the State of Alaska associated with NC's continued business in
Alaska after September 28, 1978.

See response in Part 1.C above. We assume that the Attorney General's reference
to "NC" in this inquiry refers to Northern Commercial Company and not NC Machinery
Co. as NC Machinery Co. was incorporated in the State of Washington on October 15,
1949, and we are not aware that NC Machinery Co. was ever incorporated in the State of
Alaska. Northern Commercial Company did conduct business in Alaska under the trade

name NC Machinery Co.

5. Please identify the management personnel responsible for NC's
operations in Alaska from December 30, 1976 through July 27, 1994, including
management personnel responsible for the NC Tire Service Center previously located at
735 W. Fourth Avenue Anchorage.

See response to Question 3 above and Exhibit R listing the officers and directors
of NC Machinery Co. We were unable to find any documentation as to which
management personnel were responsible for the NC Tire Service Center. In any event,
the names of the people responsible for the NC Tire Service Center at 735 W. Fourth
Avenue Anchorage is not relevant to the question of whether the Skinner Corporation has
any liability for the clean-up of the Property.
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6. With regard to NC management personnel responsible for Alaska
operations and responsive to question 5, please further identify to whom such personnel
reported at NC's corporate headquarters in Seattle.

We were unable to find documentation concerning the direct chain of command
regarding the entities. In any event, the direct chain of command concerning Northern
Commercial Company and NC Machinery Co. is not relevant to the question of whether
or not the Skinner Corporation has any potential liability with regard to the Property.

7. Please indicate when Skinner became aware of possible
contamination at the Fourth Avenue Gambell property in Anchorage.

The Skinner Corporation was first provided substantiated notice of possible
contamination at the Property when it received the Final EPMI Report in 1998. In March
of 1993, FGLP responded to Northern Commercial Company's demand for payment of
the Promissory Note by alleging possible contamination of the Property. These
allegations were unsubstantiated. FGLP provided NC Machinery Co. (the trade name of
Northern Commercial Company) with a copy of an environmental assessment report
prepared by EnviroAmerica, Inc. (attached as Exh. E). However, EnviroAmerica
collected only visual data and did not conduct a complete site characterization, i.c.,
EnviroAmerica did not conduct soil or UST sampling, lithology studies, soil borings, or
geological or hydrological studies. ’

8. Please describe Skinner's role in procurement and administration of
a 1997 hazardous substances site investigation for the Fourth Avenue Gambell property
conducted by EPMI. DEC has only been provided with a copy of December 1997 draft
EPMI report; was a final report ever prepared.

Aware that FGLP had defaulted on the Promissory Note, the Skinner Corporation
considered the possibility of foreclosing on the Deed of Trust to acquire the Property. As
part of its due diligence, as a prospective owner, the Skinner Corporation jointly funded
(with the owner FGLP) an environmental investigation of the Property. Based on the
results of that investigation (yielding information that the Property was likely
contaminated), Skinner Corporation elected to not pursue any ownership interest in the
Property. FGLP was never provided a final copy because it did not pay its full share of

the cost of procuring the report.
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9. Please describe whether Skinner has "beg[un] operations to contain
and clean up the hazardous substance” according to AS 46.03.822(b)(2) in order to
preserve the security interest exemption under Alaska hazardous substances law.

See response in Part II.A above.

10.  Please explain why NCC filed Articles of Amendment with the
Washington Secretary of State on January 3, 1994, renaming NCC to be SC Distribution
Co. ("SC"), and thereafter filed Articles of Dissolution with the Washington Secretary of
State on July 27-28, for both NCC, now known as SC and NC Machinery, Inc.

See response in Part I.B above.

11.  What consideration did NCC receive in assigning the Fourth Avenue
Gambell deed of trust to SC on March 2, 2001?

We assume that the Attorney General's reference to "NCC" is actually to SC
Distribution Co., and that the Attorney General's reference to "SC" is actually to the
Skinner Corporation. As indicated in the copy of the Assignment of Deed of Trust we
provided in our initial response to the ADEC Notice Letter (See Exhibit K of that
response), the assignment was from SC Distribution Co. to Skinner Corporation, the sole
shareholder of SC Distribution Co. As sole shareholder receiving a distribution incident
to a dissolved corporation's winding up such dissolved corporation's affairs, Skinner
Corporation did not receive any consideration for this assignment.

It is important to note that the aforementioned Assignment of Deed of Trust
merely reflected what occurred by operation of law when SC Distribution Co. dissolved
on May 31, 1994. At the time of the assignment, the Skinner Corporation as an
alternative to foreclosing on the Property, was considering assigning (for consideration)
its security interest in the Property to a third party. Accordingly, the Skinner Corporation
wished to clarify that it held the security interest in the Property because of SC
Distribution Co.'s dissolution to provide adequate assurances to the prospective assignee
that the Skinner Corporation had the authority enter into the transaction. Ultimately, no
deal was reached, and the Skinner Corporation released its security interest in 2004.

630384.5/016861.0001
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12.  Please identify and document the officers, directors and
shareholders of Skinner, NCC, NC and SC from December 30, 1976 through July 27,
1994.

Attached hereto as Exhibits R, S, T and U are spreadsheets indicating the
information we located concerning the shareholders, officers, and directors of Skinner
Corporation, Northern Commercial Company, NC Machinery Co. and SC Distribution
Co. during requested timeframe. We have not as of yet been able to confirm all of the
directors and officers from Northern Commercial Company from 1988 through 1994. If,
and when, we locate this information, we will provide it to you. Nevertheless, this
information is not relevant with regard to the determination of the Skinner Corporation's

potential liability concerning the Property.

13.  Please identify the management relationship between NCC, NC and
Skinner during the period December 30, 1976, through July 27, 1994. Specifically,
please identify which Skinner personnel, if any, were responsible for oversight and
performance of NCC and/or NC. Please identify and document how such oversight was

conducted.

See responses to Questions 3, 5, and 6 above.

IV. CONCLUSION

As a matter of law the Skinner Corporation cannot be liable or responsible because
it never owned the Property, never operated on the Property, and never exercised any
control over the Property. As a secured party, Alaskan law provides the Skinner
Corporation with an express exception from such liability. Further, any alleged liability
of its wholly owned subsidiary, the Northern Commercial Company (or Northern
Commercial Company's subsidiaries), cannot be asserted directly against the Skinner
Corporation. Therefore, for the reasons set forth above, we respectfully request that the
Attorney General determine that the Skinner Corporation is not a liable or responsible
party at the Property.

Thank you for your attention to this matter and please contact me at (206) 470-
3587 if you have any questions.

_.SC-EPA000064






Jennifer A. Currie

July 22, 2008
Page 18
Sincerely,
AN & BURGESS PLLC
Richard A. Du Bey
Enclosures

cc:  Victoria Childs, Skinner Corporation
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